Case postale 171
CH-1211 Geneéve 8
Tél:022807 07 14
Fax:022807 07 01
info@centre-csdm.org
www.centre-csdm.org

CSDM

Centre Suisse pour la Défense
des Droits des Migrants

Information Submitted under Article 20 of the Convention
against Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment

concerningl t a fespansibilityfor the torture of migrants pulled back to Libya



CSDM submission under Article 20
of the UN Convention against Torture

States and the ICC-Prosecutor should examine whether
Investigations for crimes against humanityvear crimesare
warranted in view of the scale,gravity and increasingly
systematicnature oftorture, ill-treatment andother serious
human rights violationg as a direct olindirect consequence
of deliberate State policiesand practices ofdeterrence,
criminalization, arrival prevention, and refoulement
(emphasis added).

Prof. Nils Melzer, UN Special Rapporteur on torture and other

cruel, inhuman or degrading treatment or punishment.

I Nils Melzer, Special Rapporteur on torture and other cruel, inhuman or degrading treatment or punishment, 26
February 2018, quoted in: Itamar Man et al., 2BBL: Talk!; https://www.ejiltalk.org/timeto-investigate
europearagentsfor-crimesagainstmigrantsin-libya/.
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nWe wil | C r e a tcapabde oflstodpigiganmgrastsybsforetiney
reach international watersAs a result it will no longer be considered a push
back because it will be the Libyans who will be rescuing the migrants and

doing whatever they consider appropri e

ltalian Admiral Enrico Credendino, in an interview for the Italian magariteznazionalé

3The video is available &itps://www.internazionale.it/video/2017/05/04/dlittia-migranti (accessed on 30
November2018. The quotation starts at 3086510.
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“Returning those people is like condemning them to hefl

Italian Deputy Minister of Foreign Affairs Mario Gireaid

referring to migrants escaping from Lifya

4 Mario Giro, Deputy Minister of Foreign Affairs, Italy, 6 August 2017, quoted in: Marco Menduni, 6 August
2017, Haigori eéntrare quell e per sooladtampaaol dire condann
https://www.lastampa.it/2017/08/06/italia/gifarerientrare

guellepersonevuol-dire-condannarlallinferno-SXnGzVIzftFI7INGFCMADN/pagina.htmlaccessed 31 May
20109.
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KEY FINDINGS

T On I talyds behalf, the Libyanbadkoectges Guar
and migrants who are fleeing horrific abuses in Libya by crossing the Central
Mediterranean. In Libya, these refugees and migrants are indefinitely detained in formal

and informal centres where they are systematically tortured.

1 The LCG wa recreated by Italy under the framework of a bilateral cooperation
agreement known as the Memorandum of Understanding. Under the IMblUhas
provided funds, naval vessels and training to the LCG for the specific purpose of
outsourcing putbacks to Lbya. Italy maintains complete operational control over the
LCG and directs LCG operations through fiiade surveillance and intelligence

sharing, both directly and through its EU partners.

1 Iltaly is responsible for violations of the Convention againsttdre and Other Cruel,
Inhuman or Degrading Treatment or Punishment suffered by refugees and migrants
pulled back to Libya because it is exercistiggfactocontrol over themtriggering the
extraterritorial application of the CAThese circumstances warrant the opening of an

urgentinquiry procedure for a systematic practice of torture under Article 20.
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EXECUTIVE SUMMARY

Introduction

. On the basis of thimformation providedn this submissiojwe invite theUnited Nations
Committee against Tortureto launchan inquiry procedure undehrticle 20 of the
Convention against Torture and Other €runhuman or Degading Treatment or

Punishmentrelatingtoltalp s conduct in the Centr al Medi t

. ltaly is operating rogramme of massive pthlacksof refugees and migrants Libya,

through the Libyan Coast Guard (LCAp Libya, these refugees and migrants a

subjected to systematiorture We submitthat t al yds obl i gati ons unc
against Tortur¢ CAT) are engagellecaus®f the extent of t a dontrol ever the LCG

. The LCGis nominally a statauthority of thdJN-backedLibyan Government of National
Accord (GNA) However, ademonstratein this submissiorthe LCGis in fact acting as
a proxyfor Italy, whichre-created itafter it was destroyed in the civil war of 201dr, the

specific purpose of preventing refugeesl migrants from reaching Italian territory

. Thecomprehensiveooperatiorbetween Italy and Libya in the Central Mediterrangsan

governed by dilateral treatythe Memorandum of Understanding (MoWyhich posits

the Astemming of il l egal mi The eeconsouction oh s o n e
the LCG and other migration control structures was accomplished under the framework of

the MoU.

. On | gbahblfytde LC@tercepts and pullsackrefugees anthigrantswho are fleang
horrific abuse in Libya in the hopes of reachingafety in Europe. Without Italian
resource$ funds,ships,training and command and control structurégbe LCG would
not be ableor willing to interceptpersondn its search and rescue zomaly maintains
complete operational control over the LCG and directputsback operations through
reattime surveillance and information sharimgth its Libyan partnersdirectly and
through EU

. We submit tlat, under circumstances whereSate partysuch asltaly is exercising
extraterritorialcontrol over persongursuant tan agreementvith a foreign countrythat

State party is exercising its jurisdictiand can be held accountable under the CAT

10
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7. Weurge the Committee to investigdtet a | yidtie Centrdl Mediterraneas a matter

of greaturgency becaudbe torture welescribe in this submissiasmcontinuingunabated.

The Facts

8. Thereis extensiveevidence of widespreaahd systematigiolations ofthe humarrights
of refugees andigrants in LibyaThese violations include tortursymmary executions,
arbitrary and indefinite detention, sexual and getidesed violence, slavery and forced
labour, all of which have been documented bgtevant United Nations bodieand

international NGOs

9. Manyrefugees andhigrants have attempted, and continue to attemm@sdapd.ibya to
reachsafety in EuropeMany of them are persons in need of international protedtibpa
being only a transit countign a longer journeyThe majority haveendured unspeakable
brutalitiesbefore attemptinghe desperate journey acrdbge MediterranearA German
diplomat based ilNiamey,Niger, described the conditions in migrant detention centres in
Li bya as fAcoHr dedmsoinrhal dplomaticacabpe Chancellor Angela
Merkel. He stated that[e]xecutions of migrants who cannot pay, torture, rapes, blackmalil

and abandonmentinhe desert are thlPe order of the day

10.From Libya, the primary route to reach Europe is by boat to Italy. These journeys are
usuallyundertaken wittsubstandard vessels lacking in minimum safegasureswhich
has resulted in thousands of fatalitiesa k i ng Eur opeds Mediterrane

in the world.

11.Until the end of 2014, the response of the Italian government towards migrants crossing
the Mediterranean was focussed on search and rescue opef@#dt)s From October
2013 to October@14, Operation Mare Nostrum deployed units from the Italian Navy and
Air Force, including sea vessels, submarines, planes and helidoptersera 70,000km?
territory in the Mediterraneamcluding rescue zones in Italian, Libyan and Maltese
waters. Oer the course of its operation, Mare Nostrum ran 421 missions and rescued over
170,000 migrants.

5 German diplomat stationed in Niger in an internal cable to Angela Merkel, 29 JafdarygRioted in:
Deut sche Weabydn@&raffickng damps ard hell for refugees, diplomat®say
https://p.dw.com/p/2WaEd

11
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12.Operation Mare Nostrum was terminated by the Italian government, citing budgetary
constraints and a lack of assistance from other European governmenteoegteon and
hosting of rescued migrant.he | arge i nfl ux of migrants t
Crisiso y e a r-5¥ alsb Gtbked antrimmigrant sentimentwhich was exploited
successfully by rightving political forces ready to define a new migration agenda for

Italy.

13.After termination of Operation Mare Nostru
the crossings from Libya changed significantyone of prevention and deterrentbe

most significant aspect of this change was theitsourcing of border control to Libya.

14.1n the Hirsi Jamaa and Others v. Italjudgment the European Court of Human Rights
(ECtHR)established thatfoulemento Libya constituted a violation of the prohibition of
torture and inhuman odegrading treatmentArt.3), and breachedhe prohibition of
collective expulsior{Art. 4 of Protocol No. 4and the right to an effective reme(Aut.

13) because athe conditionsawaitingmigrantsin Libya.

15. After Hirsi it was no longer possible for Italy to use its own navinterceptandrefoule
migrantsin the Mediterraneamithout openly violating international lawtaly neead
someone els¢éo do this for them Concretelythis meant that thgob needed to be

outsourced.

16.In the civil war following thdall of the Gaddafi regimenost state structurés Libya had
been destroyedDue to the absence of functionimgstitutions,| t a hey pdicy of
outsourcingborder controtequired thdtalians tore-create the LCG ant take command
of its operationsWith sustained Italian assistance, the LCG would eventually béakae
control ofits ownSAR zoneand operate autonomouslialy alsohad tofund the building
of migrant detention centres wheheinterceptedefugees andchigrantscouldbe heldon

Libyan soilafter being pulled back

17.With these objectives in mindpn 2017, a Memorandum of UnderstandiipdoU) was
agreed betweethe Italian Government and tl&NA, the primary purpose of which was
fistemmi ng i | FThegMoU wasieghusiasticattyreidorsed by the European
Union (EU)in its Malta Declaration of 3 February 20Where itpledgedsupport for Italy

5 For a discussion of the Italyibya MoU, see Anna LiguoriMigration Law and thé&Externalisation of Border
Controls, European State ResponsibjlRoutlege 2019.

12
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in the implementation of the agreemeiite EU followed up by disbursing ovar90
million for the benefit of Libyan authorities through implementing partnethe Italian

Ministry of the Interior’

18.In the MoU Italy agreed t@rovidetechnical and financial assistariod.ibyan authorities,
including by fundingreception centredor migrants andtraining Libyan personnel.
Following the agreement, the Iltali@overnment supplietlinds,equipmentandtraining
to theLCG, including boatsand surveillance technologVhe Italian governmeralso set
up afloating Maritime Rescue Coordination Centre (MRG®) an Italian navy ship
stationed inlie harbour in Tripolio coordinateheL C G 8AR activities. To this day, the
Libyan authorities &ve no autonomous capacity to locate and intercept migrant boats on

the Mediterranean, but depend entirely on Italian assistdireetly and through the EU

19.Since the MoU was agreed, approximately 40,000 individuals have been intercepted
by the Libyan Coast Guard and pulled back to Libya. At the same time, migrant
arrivals on ltalan shores have declined dramatically.

20.In parallel to orchestratingthis massive pulback operation the Italian government
conducted a campaign ebstructindependenSAR operations in the Mediterraneailith
the shutdown of Mare NostruMGO rescue boatsad begumperating to fill the vacuum
andthe Italian Government decided thiagir activities needed to be stoppmgtause they

risked undermining thersttegy of pullbacks by proxy.

21.0n 14 June 2019, Italy passed an emergency demieenalising NGO SAR operations
through the imposition afevere fines on vessels for evarigrantrescued at sea, as well
as threatening them with having thigencesevoked or suspendeahd boats confiscated
The decree was definitively approvaad passed into laly the Italian senate on 5 August
2019. Several independe®fR operations have since been prevented from disembarking
at Italian ports and charged by l&ad prosecutorswith allegedly facilitating illegal
migration.

22.Migrants intercepted by theCG and returned to Libya arsubject to detentiomnder

Libyan law which considerdllegal entry stay and exito constitutecriminal offencea.

7 European Union Emergency Trust Fund for Stability and Addressing Root Causes of Irregular Migration and
Displaced Persons in Africa (EUTFA), specifically the Support tegrated Border and Migration Management
in Libya (IBM). The IBM programme funding was disbursed in two tranches, in July 2017 and December 2018.

13
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Libya is not a party to the 1951 Refug€envention andloes not recognisie right to
asylum Therefore, persons in need of international protection have no mehasig

their eligibility for asylumdeterminecbr of regularising their status in any other way.

23.1n reality, refugees andhigrantswho are pulledackarenot chargedavith offences under
the law,but aresimply detainedarbitrarily and indefinitelyin one of 20 detention centres
operated by thé&eneral Directorate for Combating lllegal Migrati@CIM) or in an
informal centre There is extensive evidence that detairieethese centreare subject
extreme violencencludingtorture,rapeand forced laboybothby Libyan authorities and
by armed groupghat haveaccess to the centres.

24.TheEur opean Uni on h408milkoo to Likya via ghe Eucopeart Unidn U
Emergencylrust Fundfor Africa (EUTF). The stated purpose of the fund is to support a
migration management and asylum system in Libya that is consistent with international
standards and human rights. However, evidence has shown that the hfavednot
prevented the widespread continuation of human rights abuses throughout theawaintry
havein factbeen channelled to the veaythorities that are responsible tbonsehuman

rights violations.

25.Due to the fact that the violationsiofe f u g e migraht®ragitsdare ongoinghere are
continuingdemands fopull-backs toLibya to cease immediately. In a statement on 19
February 2020 the International Organization rfoMigration (OM) called for the
international community, including theUEto urgently find alternative disembarkation

mechanisms for migrants fleeing from Libya

26.This demand has been echoedtly United Nations High Commissioner for Refugees
(UNHCR) who hasrepeatedly stated thatbya is not a afe country for disembarkation.
NumerousNGOs such a®\mnesty Internabnal and Human Rights Watdiave also
provided evidence that h e I'talian gover nm@is directyas si st
facilitating the goss violations omigransdbhuman rights.

27.Despitethe overwhelming evidence dfuman rightsabuses the Italian government
recentlyrenewedtheMoU with Libya for a further three years with effect from 2 February
2020. The renewed MoU makes no amendment to the original and imposes no additional

conditions on the Libyan GNA with respect to migréftsiman rights.The Italian

14
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government will thereforeontinue to provide support to the&CG and theDCIM to

intercept migrants in the Mediterraneé&rce their return to Libyand detain them

The Law

28.In view of the numerousreportsreferenced hereye consider itestablishedhat the
information presentedoncerning the torture of refugees and migrafisr el i abl e 0 wi
the meaning of Article 26f the CAT. We also considet established that theracticewe
describein respect of refugees and migrants, amounisoiwured under the definition of
Article 1 of the CAT Finally, due to the fact that the torture is routine and recurring across
all formal and informal detention centres for migrants in Libya, we consider it

uncontroversial that it constitut@systematigractice for purposes of Article 20.

29.The Article 20proceduregpermitsan inquiry forthe systematigractice oftorturefin the
territory of a State payd. Thewo r d i t reustiba uhderstgod agugisdictional term
encompassing extraterritorial conduct when the State party is exercising control over

persons outside its borders.

30.In particular, he Committee in line with otherinternational human rights instancéss
adopted an extraterritorial approach to jurisdiction in situations where a State Party
exercisege factocontrol over personsutside its national border#. has specifically
found that a State party exerciskesfaco control in the ontext ofmigrant interdictionst
seain situations wheré is sharing responsibility for the fate of the migrants with a foreign
stateon the basis of a bilateragreementoncludedor this purposdseeJ.H.A. v. Spain
(Marine 1) § 8.2referring to General Goment no. 2 § 161n these circumstances, a State
party is exercising jurisdictioaver the interdicted persoasd can be held responsible for

violations of the CAT.

31.InJ.H.A.theCommittee recalledthdt he |j uri sdi cti on terfitorm St at ¢
in which it exercises, directly or indirectly, in whole or in part, de jure or de facto effective
contrand .tthat A[t] his inter pr astappticabterin of t h
respect not only of article 2, but ofall the provisions of the Convention including
article 22 J.Kl.A.at § 8.2 our emphasis

32.In | i ne wi t h redasoeingyWesubmitthat e e 6 s

15
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1) Italy is responsible foviolationsof the CATsuffered by refugees and migrants
pulled backo Libyabecausé is exercisingle factocontrol ovethemthrough
the LCG and

2) the Committee has the power to inquire into this situation under Article 20
because the notion of extraterritorial gdiction extends to the inquiry

procedure under that provision

33.We demonstrate below thads a result of theeomprehensivand multi-prongedsupport
provided to the Libyan authoritiekaly exercises overall strategic control over the LLCG
which operates as their prokythe Central Mediterranedar the purpose ahtercepting
and pulling back refugees and migrantkis is accomplished withithe framework of a
bilateral treaty for cooperation in the area of migration coiitthe MoUT which posits

the stemming ofilllegal migratiord as one of its main objectives.

34.1In light of the foregoingwe submit thathe control exercised by the ltaliamer the
LCGO6s o piesufictent to ririggerjurisdiction under the CATand to justify an
inquiry procedure for systematic torture

35.Inadditiontoar gument s ari sing under the Committee
we also discuss how lItaly can be held accountable through breaches of its positive
obligations to prevent torture andlternatively, undecustomary internationdaw for
breaches of peremptory normas enshrined in Articles 401 and Article 160of the
International Law Commissi@s Articles on State Responsibility for Internationally
Wrongful Acts.

16
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THE FACTS

A. Background to migration acrossthe Mediterranean from Libya to Italy

36.For decades, there has been irregular migration across the Mediterranean to Europe. The
International Organization for Migration (IOM) estimates that more than 2.5 million
migrants have crossed the Mediterranean inreuthorized fashion since the 19%0%he
countries of origin, demographic detail and reasons for crossing are diverse and have

evolved over time.

37.The routes used for arrival Europe may be broadly categorisatb the Western route
for those arrivingn Spain, the Central route for those arrivingitaly, and the Eastern
route for those arrivingh Greece. In relation to the Central route, there were just over a
million unauthorized entries by sea to Italy from 1998 to 2@4fh a significant escaten

in 2014andonwards, primarily attributable to migratory pressures inSaibaran Africd.

38.The departure point for irregular migration to Italy from 2003 to 2010 was generally
Tunisia, entering Italy through ti8raitof Sicily.!° Departure from Tunisia became more

difficult after Tunisia adopted legislation criminalizing irregular exit.

39.With the sharp deterioration in security in the aftermath of the Libyan conflict in 2011,
Libya has since become the main departure pointrfegular migration to Italy. The
journey across the Mediterranean from Libya to Italy takes betwesnl 2 days and is
often facilitated through use of substandard vedbatsare unsafeyhich has contributed

to a large number of fatalities at sea.

40.The exact number of deaths of migrants and refugees crossing from Libya to Italy is
unknown However, the UNHCR estimates that in the past 5 y&&800people have
lost their lives in the Central Mediterranealone, and it can be assumed that this is a
significant underestimate considering that it does not include unaccedonteéeaths:!
Europeds Medi islg fartte neadiest irbtlee waorld. r

81 OM, fAFour Deveaddeaserafanramssundocumented Migration to
https://publications.iom.int/system/files/pdf/four_decades of cross mediterranean.pdf

91lbid., p.11.

101bid., p.10.

11 Data on missing and dead persons from UNCHR between 2015 and 2020:
https://data2.unhcr.org/en/situations/mediterraiamational s ee aCa&loc U lOMt i migin 6 Deat h R
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B. Background to Italian and EU Search & Rescue operations

41.In an effort to secure the safety ofigrants crossing the Mediterranean, the Italian
government established Operation Mare Nost
AOur Seao, a naval and air search and r
Mediterranean Se&.

42.Mare Nostrum began a8 October 2013 and was terminated on 31 October 2014. It was
launched and run by the Italian government following two deadly boat capsizes off the
coast of the Italian island of Lampedusasulting in the deaths of over 600 migrafits,
and a general inease in migrants attempting to cross the Mediterranean to Europe,

particularly since 2008*

43.The express purpose of Mare Nostrum was to search for those at risk of drowning in the
Mediterranean Sea and rescuing them, as well as arrest and detimggjers identified
in the proces$> Mare Nostrum deployed units from the Italian Navy and Air Force,
including sea vessels, submarines, planes and helicépfEns. search and rescue area
included international waters, in particular the search and resoes of Italy, Libya and
Malta, and spanned 70,0@67* (27,000 square miles}.

44.Boats carrying migrants across the Mediterranean sinking or at risk of sinking were
interceptedandmigrants were takeon boardtalian vessels and given medical assistance
by shipboard medical staff, doctors of the Sea and Air Border Health Department,

personnel of theMilitary Corps and Voluntary Nurses of the Italian Red Cross, and

the Context of Migration Journeys: Focus on the Centr
https://publications.iom.int/system/files/pdf/mortalitytes. pdf
2 Marina Militare- MinisteroDeé | a Di f es a, iMare Nostrum Operationo, 2

http://www.marina.difesa.it/EN/operations/Pagine/MareNostrum.aspx

BThe Guardian, il taly: endsofhomngandg aearrsekocue3d i 6c
https://www.theguardian.com/world/2014/oct/31/italyamissionthousandgisk;, Yahoo News, Al t aly
pleas,end boat migrant r es c u ehtpsp/rewsayshbooconditalsorffirmse@abbab ber 201 4
migrantrescueop-mare142437512.html?guounter=1 see also reports from other major news outlets such as

theBBC.

410M, 2017, op. cit., p.1; p.13 (figure 3.1).

15 Marina Militare- Ministero Della Difesa, 2018, op. cit.

16 bid.
YEuropean Political Strategy Centre, Alrregular Migra
Responses to Systemic Solutionso, 2 Febrwuary 2017, p.

https://ec.europa.eu/epsc/sites/epsc/files/strategic_note issue 22 0.pdf
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voluntary medical personnel of ti@der of Mdta's ItalianRelief Corpsand Francesca
RAVA Foundationt®

45.0Onboard migrant identification procedures were also undertaken by personnel from the
Italian Department of Public Security, Centre Directorate for Immigration, and Border
Policel® The rescued mgrants were taken to Italian shores where they were then given
access to prexisting channels and programes for asylum seeker®Overall, Mare
Nostrum ran 421 missions and rescued over 170,000 migrants in its one year of

operatior??

46.Mare Nostrumwasdrven and funded Bmilidnpearhopthtamd cost
I n total, the 1talian glbdvelliomanehe bperatipfe n t ap
Despite its appeals to the EU for support, Italy received very little financial or operational
support for Mare Nostr ur8milidne finandial puppot i d e d
from the Emergency Actions part of its External Borders Fdmad Sloveia provided

the support of one vessel and crew for two mofiths.

47.Throughout 2014, Italy raised concerns about the ongoing costs of running Mare Nostrum,
and increased its requests to the EU member states to help share the costs and responsibility

for rexcuing Mediterranean boat migrastver time, as its ageals to the EU for support

18 Marina Militare- Ministero Della Difesa, 2018, op. cit.

1 1bid.
20 European Political Strategy Centre, 2 February 2017, op.cit., p.3, figure 1.
21 For varied cost breakdowns acrosa soc e s , see: Reuters, filtaly in talks

boat mi gr anthtgs://ww8.redterd.cpm/a2tidldAgrtaly-migrants/italyin-talkswith-euto-
shareresponsibilityfor-boatmigrantsidUSKBNOFD1YL20140708 The Washi ngton Post, il
operation that saved thousands of migrants from drowning in the Medi@rmane Why di d it stop?o0,
2015;https://www.washingtonpost.congws/worldviews/wp/2015/04/20/italan-anoperationthat save
thousandof-migrantsfrom-drowningin-the-mediterraneatwhy-did-it-stop/

22Yahoo News, 31 October 2014, op.cit.

Z2European Commission, AFront ex Joianagenigpagdoniathé on O Tr i t o
Centr al Medi terraneano, 7 October 2014;
https://ec.europa.eu/commission/presscorner/detail/en/lMEMO_14 566

%“Radiotelevizija Slovenija, ATriglav Ship nearing end
https://www.rtvslo.si/newdn-english/triglavship-nearingendof-missian/327985
®EU Observer, AEU migrant mission wil!/| not replace Ma

https://euobserver.com/justice/125456
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https://ec.europa.eu/commission/presscorner/detail/en/MEMO_14_566
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wentunmet, Italy stopped taking fingerprints of migrants not intending to stay in Italy as

required by the Dublin Convention so as to aaidcord of Italy as the poimif arrival?®

48.Despite the success of Mare Nostrum in securing the safety of migrants and refugees
crossing the Mediterraneahwas terminated on 31 October 2014. Italy gave a number of
reasons for its decision, including that it had been intendedt@m@orary emergency
solution from the outset, and that Italy was unable to shoulder the cost of continuing to run
the operation, particularly against the backdrop of a recession it had been facing for the

previous three years.

49. Another reason cited foh¢ end of Operation Mare Nostrum was that Mare Nostrum
became an Aunintended pull factor o, encour
to cross the Mediterraneghfurther, that smugglers used lesafe vessels for the crossing

due to the increaseikélinood that those ohoard would be saved.

50.Operation Mare Nostrum was superseded by theeEUn &6 Oper ati on Trit c
referred to as O0Tritono) commencing on 1
European Agency for the Management of Operational Cooperation at the External Borders
ofthet Member States of the European Union, Kk

51.Triton combined efforts and resources from a number of EU states, and concluded in 2018.
The express purpose of Triton was the protection of borders, as opposed to search and
resae, and was origally portrayedas complementary to Mare Nostrum, rather than
replacing it2° Vessels operating under Triton were not to enter international waters and
were limited to waters within 30 miles of the Italian coagiriton received significantly

less fundinghanMar e Nostr um, r uR.0rmiliogpeomont@Fronted get o

%Vice News, dAltaly I s About hThatSavad Mor®Than®0,a0hMigraite a Re s ¢
This Year 0, htpsOwewweiteeam/el 0stisle/d39gj/italyis-aboutto-shutdownthe-sea
rescueoperationthatsavedmorethanr9000@migrantsthis-year.

’Deutsche Welle, Altaly phases out sea rescue mission
https://www.dw.com/en/italphasesout-searescuemissionfor-migrants/al80336470; Australian Broadcast
Company, fiRecession te Nosteumtmnéffugeeabasdoe paogr an

https://www.abc.net.au/radio/programs/am/recestiefiorce-italy-to-abandormarenostum/5811262
28 Yahoo News, 31 October 2014, op.cit.

22Vice News, 4 October 2014, op.cit.

30 European Commission, 7 October 2014, op.cit.

31Vice News, 4 October 2014, op.cit.; The Guardian, 31 October 2014, op.cit.

32 European Commission, 7 October 2014, dp.ci
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has been specific in noting Italyds <coord

vessels sent on search and rescue missions brought those migrants to Italiali shores.

52.Intemational civil society raised strong concerns about the limited scope of Triton and
fears that more migrants and refugees would die in their atetopicross the
Mediterraneari* Tineke Strik, rapporteur for the human rights body the Parliamentary
Assemblyof t he Council of Europe (PACE), said:
be gaps and a vacuum in the territorial waters off Libya, for instance, and that is where the
main acci dcemurst heaoc url. toa theylidtesior, Migelinos Alfano, o f
expressly noted that Triton would place the burden on North African countries to attend to

search and rescue operations in their own waters.

53. The result of the downshift from Operation Mare Nostrum, a search and rescueoaperati
to Operation Triton, a border protection operatgaw almost no drop in the number of
people attempting to cross the Mediterranean in 2015, as well as huge rise in the
number of deaths in the Mediterranean in 2015, particularly around Libya3’

54.Frontex has since continued to run operations in the Mediterranean, focussingssen
border crimeandsecurity and including search and rescue. Operation Triton was expanded
over time to includeerossborder crimes, and ended on 1 February 2018, when it was
superseded by Operation Themis, a projected-year operation also supported by
Frontex. Themis has an enhanagdssborder crime and security focus and does not
extend into international watet$.Under Themis, Italy was not obliged to receive all
migrants rescued, rather they were to be delivered to the nearest E®) port.

BFrontex European Border and Coast Guard Agency, i Op e
https://frontex.europa.eu/medi@ntre/videos/operatieimiton-uroUiS

34 The Guardian, 31 October 2014, op.cit.

35 1bid.

36 1bid.

The Guardian, fAMigrants cané6t be left to die in the
https://www.theguardian.com/commentisfree/2015/apr/15/migicaisbe-left-to-die-in-the-seasof-europe

The Guardianfeaved tegdanbhsMediterranean shipwrecko,
https://www.theguardian.com/world/2015/apr/19/#8yrantsfeareddeadmediterranearshipwreckworst

vet The Guardian, AEU under pressure over migrant res:¢
https://wwvw.theguardian.com/world/2015/apr/15/statesmigrantrescueoperationsmediterranean

%Frontex European Border and Coast Guard Agency, 0AOpe
https://frontex.europa.eu/alomyrborders/mairoperations/operaticthemisitaly-/.

¥Deut sche Well e, fiFrontex | aunches new EU border cont

https://www.dw.com/en/frontelaunchesneweu-bordercontrolmissiorroperationthemis/a42417610
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55.Concurrently, Frontex also launched Operation Sophia on 22 June 2015. While the
operationds core mantatbuisngxpoetshedEBSS
business model of migrant smugglers and human traffickers in the Southern Central
Medi terraneano, it al so has a direct focu:

Sophia

[T] trains the Libyan Coastguam@hd Navy and monitors the lotgrm
efficiency of the training and it contributes to the implementation of the
UN arms embargo on the high seas off the coast of Libya. In addition,
the operation also conducts surveillance activities and gathers
information on illegal trafficking of oil exports from Libya, in
accordance with the UN Security Council resolutions. As such, the
operation contributes to EU efforts for the return of stability and
security in Libya and to maritime security in ethCentral
Mediterranean regiori°

56.Up until March 2019,0Operation Sophia rescued around 50,000 people before it was
heavily compromiseth y me mb ewithdeawahaof 6easl 6l n a ¥ Sophia@mede t s 0 .
and was replaced by Operation EUNAVFOR MED

57.1rini, the name of the Greek goddess of peace, is not a humanitarian operation, rather a
military operation which usesmpléneattheldN , s at
arms embargo on Liby#.Its secondary tasks include gathering information on illegal
exports from Libya of products such as petroleum, and human smuggling and trafficking
net wo r k santribate to the capadty building and training of the Libyan Coast

Guard and Navy in law enforcement tasks at sed®

=}
m

“YEuropean Council / Council of the European Union,
extendd unt il 30 Spp:Awevndpresitium2uWrdp®ed/en/press/press
releases/2019/03/29/raviormedoperationsophiamandateextendeeuntil-30-septembef019/
“EURACTIV, AA European OMare Nostrumo6é instead of Oper
https://www.euractiv.com/section/justit®meaffairs/opinion/aeuropearmarenostruminsteadof-operation
sophia2-0/.

“2European Council / Council of the Eur oplégaArmdni on,
Embar goo, 3 httpdavivwe donsifiuén2Wopa.eu/en/press/pieseases/2020/03/31/4aunches
operationirini -to-enforcelibya-armsembargo/

43 |bid.

=1}
m
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58.1Irini is headquartered in Rome, Italy, and has an initial operation period of 12 months,
continuing until 31 March 202%. Rear Admiral Fabio Agostini is leading the operation
as 0ErUatOpen Commander 6, while EU Member St
and str at e®yFurther,dor Irinete dontimue, @ must be reconfirmed every four
months unanimously by the Political and Security Committee of the Council of the EU;
otherwise it will be terminatetf

59.Irini does not expressly address search and rescue, and internal EU memos have revealed
that the EU does not expect to be involved in rescue through this Opéfatlatia has
frozen its financial support for Irini until ghmigrant crisis is address&d.

C. EU Trust Fund for Africa

60.Apart from the naval operations in the Mediterranean, the EU Trust Funéffrioa
(EUTF) was launched in November 2015 with the objective of supporting a-bigbésl
system of migrant management within Libya. The Constitutive Agreement to officially

establish the EUTF was signed by the European Commission, 25 EU Member States,
Norway and Switzerland.

61.The Trust Fund h48&mikwoin fraects imlabipdl Of this, ardundi
half has been allocated to protection and assistance to migrants, refugees and internally
displaced people, a third to stabilisation of Libyan municipalities and a fifth to integrated

44 1bid.

“European Union External Action, AEUNAVFOR MED Operat
https://www.operationirini.eu/aboiuis/.

EU ObserveriiOper ation | rini is Wrong, for Libya and for S
https://euobserver.com/opinion/148307

““The Guardian, AEU Agrees to Deploy Warships to Enfor
https://www.theguardian.com/world/2020/feB/éuagreesdeploywarshipsenforcelibya-armsembargo

“Times Malta, ASituation on Operation Ilrini Still &éUn
https://timesfmalta.com/articles/view/situatieon-operationirini -still-unsolved.792425

“YEU Emergency Trust Fund for Africa, AEU Support on N
Fund for Africai Nor t h o f Africa windowbo, December 2019;
https://ec.europa.eu/trustfundforafrica/sites/euetfa/filesfaatEheet libya dec 2019 1.pdf
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border managemer?. All projects are implemented by &rmational partners on the

ground, such as UN agencies, EU Member States angow@arnmental organisations.

62.The project partners are often given significant discretion over how spending is allocated
and projects are implemented. For example, the IOMJMIACR run a significant project
to improve the conditions of detention centrdsch arerun by the Libyan Directorate for
Combatting lllegal Migration (DCIM}! However, these detention centres have been
widely criticised for the arbitrary detention of magits and consistent breaches of human

rights.

63.The EUTF does not condition the provision of funding on the closure of anyigrant
detention centres in Libya. To the contrary, funds are allocated to help ensure the
continued operation of detention centhesluding the supply of medical assistance and

distribution of food and basic items within detention centres.

64.A significant aspect of the EUTF has beel
mi grantsd i n whi ch imLhya, attenptsg to reaght Eurbpevae ar r i
offered repatriation to their country of origin as an alternative to remaining in Libya or
attempting to reach Europe via tMediterraneanSince its operation, the repatriation

programme has contributed to the return of &@&000 migrants from within Liby2?

65. Evidence from Libyan officials, aid workers on the ground, and intéyhaémails and
meeting minutes showsthat si gni fi cant pr openatreaching of t he
the intended beneficiaries, but instead ergup in the hands of the militia and people

smugglers®3

66. The evidence suggests that militias have siphoned millions of euros of these funds through

contracts for UNun migrant centres with food, catering and security companies

50 1bid.

50xfam, AThe EU TITusatp pfewn d eft awe eAf raiiacda:pol i cy and migr
pp.2324; https://oxfamilibrary.openrepdsiy.com/bitstream/handle/10546/6209364ptrustfund-africa
migrationpolitics-300120en. pdf

52 1bid.

BAssociated Press, fAMaking Misery Pay: Libya Militias
https://pulitzercenter.org/reporting/makingiserypay-libya-militias-take-eufundsmigrants
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controlled by militialeaders. This includes militia leaders such agAbja, who is also

the deputy head of DCIM In addition, emergency goods delivered by UN agencies to
detention centres reportedly end up being largely redistributed to workers at the migrant
centres,andfo channell ed to>Libyads black market

67.Estimates from a number of parties on the ground state that of the 50 dinars a day allocated
per detainee for food and other essentials, only 2 dinars is actually spent oR®rheals.
March 2019, M®deeisng MS&N S DEp &/n thied mhloat r ece

food supplies through the central Py manage

68.Reports also suggest that funding provided to detention centres is used for illicit
activities such as extortion,enforced labour, selling migrants to Libyans, selling
migrants between centres and to smugglers who coordinate the-gerception of
migrants attempting to cross the Mediterranean, and armed groups using migrants
in their own work. > Evidence shows that Hothe EU and UN have been aware that much
of the EU6s funding is not reaching its in

diverted®®

69.In addition to the EUTF, around98 million has been mobilised for Libya for the 2014
2020 period under the European Neighbourhood Instrument (ENI). This includes support
to governance, public administration, private sector development, service delivery
including in the health sectorygport to civil society, youth and education. Under this
bilateral support, a project is also focused on the support to -bgktd migration
management arttie asylum system in Liby&

54 bid.

' bid; Arezo Mal akooti, Global I nitiatlibjgae, @AThe Pol it
Understanding the players and tHhitpgs//diobadinitiatieese/wpmodel so, A
content/uploads/2019/11/FinRlepat-DetentionLibya.pdf

56 Associated Press, 31 December 2019, op.cit.

57 Malakooti, April 2019, op.cit, p.41.

58 |bid., pp.39, 43.

®Associated Press, 31 December 2019, op.cit.; Eur opea
Ri sk Regiay2eldo,&®k5 RPBebr u

https://ec.europa.eu/trustfundforafrica/sites/euetfa/files/risk_register eutf. 0.pdf

European Commi ssion, AEur opean Neighbourhood Policy
https://ec.europa.eu/neighbourhesrlargement/neighbourhood/cuties/libya _en
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D. Background to bilateral agreements between Italy and Libya

70.Apart from the Italian andU-led naval operations and EU funding, Italy has long
promoted bilateral cooperation with the Libyan authorities concerning irregular migration
across the Mediterranean. In the summer of 2000, a large number of irneggrants
reached the coasts of Sicily. As a result, in December 2000, the Italian and Libyan
Governments signed in Rome the first general agreement aimed at fighting irregular
migration®?

71. Several higHevel meetings followed. In Tripoln September 20Q2he firstHigh-Level
Security Libyanltalian Committee was held. The two Ministries of Interior achieved an
operational agreement which led, in July 2003h®establisiment ofpermanent liaison
in the fields of organized crime and illegal immigratioetween Italian police officers

collaborating in Tripoli with colleagues of the Libyan Security General Directéfate

72.Significant measures of eaperation were introduced in 2003 and 2004 under the Italian
presidency of Silvio Berlusconi. Further bilaeagreements were signed between Italy
and Libya, notably the July 2003 bilateral agreeni&nthich was signed by the chiefs of
police and regulated the practicaloperatiorbetween the security forc&5A bilateral
agreement was also signeddingust 204.

73.According to the Middle East Institute, between 2@8d 2006a programme of charter
flights was financed by lItaly to fly irregular migrants back to their countries of d¥igin.
This included the repatriation of 5688 migrants from Libya on 47 charter flights to Egypt,

6Mi ddl e East Institute, iltaly and its Libyan Cooper a
Policy?o0, Ihttpa: iwavwr. mei.ed@/guldliéations/italgndits-libyan-cooperatiorprogrampioneer
europearunionsrefugeepolicy; European Commi ssi on, iTechni cal Mi ssi o

Nov-6 Dec 2004 R e phivpr//ivwiw,stat@watbhSorg/news/ZD@/mayteportlibya-ill -imm.pdf

the 2000 Agreement was not published; Mariaggaul i a Gi u
Basis for Italyés Push Backs to Liby34,2@2 24 I nternat:i
52 European Commission, 2005, op.cit.

63 The 2003 Agreement was not published; Giuffré, 2012, op.cit.

Silja Klepp, 0Negot-RefoudmeninthehMedit®rrarieanSeapMissions, Visiddsand
Policies at the Southern Borders of the European Uni o
Humanities and Social Sciences of the Research Academy Leipzig, No. 1h2p88/home.uni
leipzig.de/~gsgas/fileadmin/Working_Papers/WP_1_Klepp.pdf

55 Middle East Institute, 1 August 2010, op.cit.
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Ghana and Nigeria, Mali, Pakistan, Niger, Eritrea, Bangladesh, Sudan ané®3ysia.
technical equipment and training was provided to assist with control atyenlborders,
including patrol boatdifeboats cars and buses, binoculars, sacks for trangedrpses
road and naval GPS, signalling rockets, and kitdifigrerprinting®’

74.1n 2003, Italy financed the construction of a camp for irregular migna@saryan, close
to Tripoli.?® In 2004, Italy allocated funds for the construction of two additional camps:
one in Kufra, soutieast Libya and close to the border with Egypt and Sudan, and the other
in Sebha, soutvest Libya®®

75.According to the Europeaommission report, the funding was classified as humanitarian
support’® The Italian Government has only confirmed and disclosedithationof the
camps in a report by the Italian Audit Court. Out of 11,883 irregular migrants detained in
Italian CPTAs ir2004, less than half were deported while the rest escaped or were released
after the expiration of the maximum detention pefiod.

76. Since October 2004, reports document that more than 4,000 migrants were removed from
the Italian islanaf Lampedusa to Liga.’? In May 2006, there was a government reshuffle
in ltaly. However, border security and the financing of deportation flights and detention
centres in Libya continued under the government headed by Romand®Predanical,
political and operational mergs were held in Rome on 6 January and 28 April, and in
Tripoli on 25 August and 26 September 2664Four technical meetings were held, in

Rome and Tripoli, to better define support offered by Italy to Lim@uding engagement

66 European Commission, 2005, op.cit, p.59.

57 |bid.

68RutvicaAndr i j asevic, fHRenounced Responsibilities: Detent
Border of Libya and LHhtwpdid.busadydocsthndtijasevid.piifidble Eagt. 1 4 ;

Institute, 1 August 2010, op.cit.; European Commission, 2005, op.cit, p.59.

69 Middle East Institute, 1 August 2010, op.cit., fn.11.

0 Andrijasevic, July 2006, op.cit., p.14.

"Rutvica Andrijasevic, AHow to Balance Rights and Res
of Italy and Libyaodo, COMAtpasS/ordlopénaeuk/$2652/0MBASWRpdf or d, 20C
”?Mi ddl e East Institute, 1 August 2010, op.cit. fn. 16;
Lampedusado [Harsh Criticism of Detention Centers in L

https://www.dw.com/de/scharkitik -amfliichtlingslagerauf-lampedusatd 718149
73 Middle East Institute, 1 August 2010, op.cit.
74 European Commission, 2005, op.cit, p.59.
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and provision of speciataining and supplies of devices and equipmegiuested by the

Libyan authoritiesaindusedto fight illegal immigration’

77.Between 2007 and 2009, a number of bilateral agreements were signed between Italy and
Libya, to reduce migration from Libya. These meetings combined negotiations concerning
irregular migrations with trade and economic relations. On 16 October 2007 actontra
concerning investment in the Libyan oil sector was signed between the two national energy
companies ENI (Italy) and NOC (Libya). In November 2007, the Italian Minister of
Foreign Affairs, Massi mo DO6AI ema, viasited

highway and enhanced economic relations with Libya.

78.A further agreement was signed on 29 December 20éd at reducing clandestine
immigration which reinforced bilateral maritime cooperation and allowed Italian boats to
patrol in Libyanterritorial waters for the first time. Joint maritime patrols of the Italian
police and Libyan army were creat€dSuch joint patrols allowed the apprehension and
return of migrants leaving Libya. This cooperative agreement resulted from informal

negotiatons between security experts and officials.

79.0n 4 February 2009, Italy and Libya signed an Additional Protocol in Triptiich
partially amended the 2007 agreeméni. bya wundertook to Acoor di
those of the countries of origin in orde reduce clandestine immigration and ensure the
repatriation of i mmigrantso. I'taly underto
a period of three yearand to encourage the EU bodies to conclude an agreement between
theEU and Libya.

80.0n 30 August 2008, during the reign of Muammard@safi, a Treaty on Friendship,
PartnershipandC@ per ati on between Italy and the Gr
Jamahirya( AFri endshi p Tr eat yq Wwhichveame irgoi fggageend i n

February P09./7 The bilateral agreement established a coordination unit foin&

5 European Commission, 28, op.cit, p.59.

"Natolino Ronzitti, AThe Treaty on Friendship, Partne
Prospects for Cooperation in the MediterranBan?o, Bul
MM Treaty hippParfhershipandGper ati on between I taly and the Gr ¢
Arab Jamahiryao, concluded in October 2008, and ratif
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Italian -Libyan patrol,”® allowing for the interception of migrants and refugees in
international waters to be returned to Libya It also provided forl t al yé6s di r

collaboration withthe Libyan Coast Guard.

81.Article 19 of the Friendship Treatgtipulates the commitment to prevent clandestine
immigration and Article 6 provides that the parties respect the principles of the United
Nations Charter and the Universal Declaration of HuRights® The Friendship Treaty
provided for a budget, of which 50% is paid by Italy and the rest by the European
Union® To judge from the laimplementing the treaty, this budget formed a tax paid by
Italian companies engaged in Libya, such as ENI. Ageeement stipulated that Italy

would employ five billion dollars in aiéf

82.0n 7 December 2010 former Interior Minister Roberto Maroni and Libyan Abdelfattah
Farag Younis Al Obeidi signed a new technical and operational protocol to fight irregular
migration by sea in order to further improve the cooperdtidn.the case oflirsi Jamaa
and Others v. Italythe European Court of Human Rights considered this policy, known
as fApushbackso, to breach the European Col
right to non-refoulemeng* According to a statement by the Italian Minister of Defence,
the agreements between Italy and Libya were suspended following the events &f 2011.

83.0n 17 June 2011, ltaly signed a Memorandum of Understanding with the National
Transitional Council of Libya. The MoUeferred to earlier commitments in former

8 Report by the Special Rapporteur on the human rights obnmigr s, Fr a nit Mii sss iCa ®ptea ul,t al vy

September8 Oct ober 2012)06, A/ HRC/ 23/ 46/ Add. 3, 30 April 2¢C
https://www.ecoi.net/en/file/local/12607A.930_ 1368617983 -larc-23-46-add3en.pdf
Gl obal Detention Project, iCountry Report: I mmi gr ati

Ri ght s Abus e s htips:/widw.globaldetantio@pfojed.org/vaontent/uploads/2019/10/GBP
ImmigrationDetentionin-Italy-E-Version.pdf
801CJ, Cctober 2014, op.cit.

81l nternazional e, fiPerch® | 6accordo tra | 6ltalia e | a
2017;https://www.internazionale.it/notizie/annaksamilli/2017/02/20/italidibia-migrantiaccordaillegale
2Avvenire, AMemorabhdbima Aagcomdgr anbaiiail mistero dei
October 2019https://www.avvenire.it/attualita/Paginefoldia-tripoli-accordemigranti

8European Migration Network, fAPractical responses to

https://ec.europa.duomeaffairs/sites/homeaffairs/files/whate-
do/networks/european_migration_network/reports/docs/stuties/irregular

migration/it 20120105 _practicalmeasurestoirregularmigration_en_version_final .en.pdf

84 Hirsi Jamaa and Others v. Italpplication No.27765/09, Council of Europe: European Court of Human
Rights, 23 February 2012.

851CJ, October 2014, op.cit.
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agreements and provided for mutual assistance afghe@tion in combating irregular
immigration® The thearebelNat i on al Transitional Counci l
accordssigned between Italy and Gadhafi, including the deportation of irregular migrants
without proper status. In effect, this Memorandum created a joint coordination committee

whose function was to prepare for the reactivation oftalyby a Fré endshi p. 0

84.In 2012, Italy agreed furthavith Libya to stop departures of migrants from Li§ahe
Agreement stipulates that Italy will assist Libyan police forces with training and technical
tools to control the border, proposes mechanisms for information shariirgegular
migrants and illegal smuggling networks and proposes construction of a detention centre
in Kufra for irregular migrant&’

E. Details of the Memorandum of Understandingof February 2017

85.According to the UNHCR, in 2016 departures from Libgacunted foi89.7 percent of
arrivals of migrants by sea in ItalyOn 2 February 2017, the Government of l{@yime
Minister Paolo Gentiloni signed a Memorandum of Understanding (MoU) with the
Li byan Government of Nat i onFayezaSera)d'rd (AGNA

8%Mi grants At Sea, fAMemorandum of Understanding Bet wee
http://migrantsatsea.wordpress.com/2011/06/20/memorammdiumderstandindpetweenitaly-andlibyan-nct/;

Mi ddl e East lomAgteéntentstbetweenilttdy agd North Africa: Domestic Imperatives versus

I nternati onal N o r rhtgps/mwww2niei.eduipebkcatibne/migr&ti@adrementbetween

italy-and north-africadomestiecimperativesversus

SReport by the Speci al Rapporteur oniAMihsesihounrmatno rlitgahltys

September8 Oct ober 20139pait. 30 April 201

8Amnesty I nternat i on a-lLibigih rhatetiay)immigfatioheincettecaristhto i dirtttia | i a
umani o, 1 2https:iwwev.an@nBstly #/laccorditalia-libia-in-materiadi-immigrazionemettea-

rischio-i-diritti -umani/ Pubblica Amministrazione e Stranier:i I mmi g
Mi ni stero Dell 61 nt er n o Prbcedsd veripale Aetlacrionionledra iBMinAstpordéll'interno2 0 1 2 :
dell a Repubblica italiana e i/l Ministro dell 'l nterno

https://www2.immigrazione.regione.toscana.it/?g=norma&doc=/db/nir/DbPaesi/accordi/ a8cddelo
2012.xml&datafine=20190504&css=3

89 Amministrazione e Stranieri Immigrati, 3 April 2014, op.cit.

90 Global Detention Project, October 2019, op.cit., p.B2ps://www.globaldetentionproject.org/wp
content/uploads/2019/10/GERmmigration-Detentionin-ltaly-E-Version.pdf

'l nternazional e, iL6l talia rinnover?w | 6accordo con | a
di |l nt er nazi on a htpsd/wwiirlern&onale.ildenote®/dhdalisa
camilli/2019/10/30/italiamemoranduniibia.
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86.GNA is the UNbacked and internationally recognized government of Libya and the entity
controlling the country? The European Council backed tB817 MoU in the Malta
Declaration. The Declaration focused on cooperation with the Libyan authorities in order
to limit migration across th@Central Mediterranean Route

87.The MoU was intended to extend and incorporate the previous commitments made in the
2008 BerlusconiGaddafi Friendship Treatyccording to the MoU, Italy would provide
Libyan authorities with training and equipment, while also investingibyan border

securityandassisting with theombatagainstsmuggling of peoplé3

88.The MoU consists of three pages and eight articles. Articles 1 and 2 set out commitments
and cooperative efforts in accordance with the 2008 Friendship Treatypitatyses

technical assistance to Libyan institutions that work on reducing irregulartimigra

89.Article 2 refers to |t aényeds ffoirn o adickalnt su p |
medical equipment will be supplied. Article 2 also refers to a land border control satellite

detection system, referring to Article 19 of the 2008 Friendship Treaty.

90.Both Italy and Libya commit to training Libyan personnel in the hostingessd agre
to adopt a fAwi der -Afrcah cooperateon view, mopelingnate thee u r o
causes of irregular immigrationBoth parties agree to support organizations in Libya that
return migrants to their count antostdrt or i gi
development programes in Libya to create new jobs and prevent illegal revenue

benefitng militias and local groups.

91.Article 3 set s out t he partiesd aim to creat
implementation of the agreement. While Artidleefers to financing, Article 5 commits
the parties to interpreting and applying the MoU in accordance with international and
human rights obligations. The final three articles detail enforcement mechanisms and

procedural matters.

2Human Rights Watch, L httbsy\awwhrwerg/tvosldepoft/2023chudtey, 2019 ;
chapters/libya

93 For a discussion of the MoU, see Anna Ligubtigratino Law and the Externalization of Border Controls,
Europea State ResponsibilitCh. 2: The ItalyLibya Memorandum of 2 February 2017, 2019 Routledge.
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92.The MoU committed Italy to providing military, strategic and technological equipment
and supporias well asunds for development, to a Libyan government under the influence
of violent and armed militias, in order to block and control the departuregahdl
migrantsAl t hough the European Counci l supporte
training, equipment and supparthe UN Committee@ainst Torture (CAT) has expressed
concerns regarding ttempatibilityd 1t al y6s c¢ oo pvghrhamanrghts. and s

93.In its ConcludingObservation®n the combined fifth and sixth pedic reports of Italy,
the Committeexpressedoncert hat t he MoU fidoes not cont ai
that may render cooperation and support conditional orrasgect of human rights,
including the absolute prohibition of tort
for the purpose of enhancing the operational capabilities of the Libyan Coast Guard or
other Libyan security actors would be reviewed ghtiof possible serious human rights
viol a%ionso.

94.T h e CAT drew attention t o i t h ethreataminge r o u s
i nterceptions by armed men believed to be
to a report of the Secreta@eneral o the United Nations Support Mission in Lib¥aand
Athe horrific conditions in detention faci
Combating Il legal Migrationodo as doc ®mented
and a press release fronet®ffice of the United Nations High Commissioner for Human
Rights®’

95. The language containé@dthe MoU is broad and imprecisend precise amount of funding
and specificities of supposdre not detailed, and the MoU does not distinguish asylum

seekers from economic and other irregular migrakiteough the MoUspecifiesa time

“UN Commi ttee against Torture, fAConcluding observatio
I talyo, CATo para. RZ Becetbet 2D17.

®UN Security Council-GenRepbrbnotheh&nbeedeNatyons Sup
S/2017/726, para. 36, 22 August 2017.

®UN Security Council-GenRepbrbnotheh&nbeéedeNatyons Sup
S/2017/78, para. 35, 22 August 2017.

“The Office of the United Nations High Commissioner f
Suffering of migrants in Libya outrage to conscience
https://www.ohchr.org/en/NewsEvents/Pages/DisplayNews.aspx?NewsID=22393
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duration ofthreeyears up to February 2020, the terms agreed upon were designed to

automatically renew in the evethtat no further agreemewiasreached.

F. Details of the allegation that an infamous human trafficker (Abd al Rahman al

Milad) was present during the negotiations

96. The discussions between Italy and Libya relating to the MoU were mired in allegations
that an established human trafficker was given significant influence and control in

representing the Libyan GNA during its negotiation and subsequent implementation.

97.AbdalRahmamal-Mi | ad, al s o ikneadwhtheZavyabiamnch & the GNA
Libyan CoastGuafiand regarded by the UN Security Cc
traf fAckemrdi.ng to UN expert s, Bija igs susp
firearms and cooperatingwith other migrant traffickers such as Mohammed Kaéhlaf
who, according to sources, provides him with protection to carry out illegal opeéatibns
Several photos circulated in Libya depict Bija celebrating victondhe field together
with other militiamen°! Since July 2018 Bija has been subjectdactions established by
the United Nations Security Counéifin particular a travel ban and blocking of activities

for crimesbeinginvestigated by the International Crimir@@ourt in The Hague.

98. Al Marsad, an established centre for human rights, provided evidence that Bija was one of
the members aheLibyan delegation which met in Rome and in Sicily froro82 May
2017, following the signing of ti2017MoU.1%3 Al Marsadpublished dist of participants
for thestudy visit of the Libyandelegation to Italy organised by the Italian Ministrytioé

®l nternazional e, AL6I talia rinnover”™ | 6accordo con | a
https://www.internazionale.it/blenotes/annalisaamilli/2019/10/30/italiamemoranduribia. Bija reportedly

obtained this position with the support of his tribal cousins, MohathKachlaf and Walid Kachlaf: Almarsad,

AExXcl usi ve: Mor e EvBidjeamcAt ttdraded rarfdiicikregq iAd I talyo,
https://almarsad.co/en/2019/11/07/exclusinere-evidencethattrafficker-al-bija-attendeetrainingin-italy/.

®f Kac hl adfthe infaanaus AMasr brigade is subject to UN sanctions for trafficking in human beings

and is believed to be the real owner of the Zawyah de
see Avvenire.it, ATrelt tladd v ai malstcalsita:. Bilj a iwiggiito, dal
2019;https://www.avvenire.it/attualita/paginefiiallo-delnegoziatesegretomigranttlibia-trafficanti.

100ayvenire.it, 5 October 2019, op. cit.

101 |pid.

102N Security Council, Abd Al Rahman AVilad;
https://www.un.org/securitycouncil/sanctions/1970/materials/summaries/individuslabimanral-milad

03AImarsad, 7 November 2019, op. chittps://almarsad.co/en/2019/11/07/exclusivereevidencethat
trafficker-al-bija-attendeetraining-in-italy/.
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Interior in cooperation with the EU, the International Organisation for Migration (IOM)

and the Regional Development and PratecProgramme (RDPP) for North Africa.

99.Nello Scavo, journalist for newspap@wvenire investigated and prov&t that Bija
attended discussions at Cara di Mineo, in Catania, one of the biggest migrant reception
centres in Europe, on 11 May 20%7 Reportedly, among others present at a meeting at
Cara di Mineo were torturers of migrants, as indicated by the victims of such abuse during
investigations undertaken by Sicilian prosecut8t¥he meetings concerned tfikalian
reception model to be exped to Libya, inaugurated in 2011 by the Berlusconi
government with the then Northern League minister of the interior Roberto Mafoni.
According to reports, the enn o f Bi jiveodlds have ibénefited faom the EU

Training Programm e (naval operations lavfor Med and Operation Sopht4.

100. Francesca Mannocchi, a journal@t L 6 E s p, reposted ahaBija participated in
several meetings amdasalso received by the Interior Ministry and the Ministry of Justice,

headquarters of the Italian coast guard and the naval mission European ENteiAtY

101. In an interview conducted by Mannocchi, Bija, the Libyan traffick&ated that there
would be a negotiation between the Italian government and the Libyans for stopping
migrant departuresn 2017, several investigations reported on the existence of a secret
negotiation parallel to the institutional one, which took plaegveen Italiardiplomats
and Libyan traffickers, to stop departures of boats bound for Itabuly 2017, departures
from Libya suddenly decreased within one wé¥k.

102. The UN stated that the meeting was organized by the Italian ministries involved in

various capacities in the management of the migration crisis together with the Libyan

104nternazionale, 30 October 2019, op. cit.

The Guardian, AHuman trafficker was at meeting in |1
https://www.theguardian.com/world/2019/oct/04/hunrtiaificker-at meetingitaly-libya-migrationabdal-
rahmanmilad?CMP=share _btn link Al Jazeera, Al taly's dubious policie
https://www.aljazeera.com/indepth/opinion/italubiouspolicieslibya-191101102013220.html

®Ayvenire.it, fAMigranti. Chi ~ Bija, il guakRddBcoste e

https://www.avvenire.it/attualita/pagine/migrafafficantelibico-pagateda-europa
107 Avvenire.it, 5 October 2019, op. cit.

108 |pid.

109|nternazionale, 30 October 2019, op. cit.

110 pjd.
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government, which had sent the list of participahtThe Italian Government said We

dialogue with the legitimately recognized authorities, but also with the mayibinsthe

tribes, which constitute the connective fabric of the coufthy.need a political dialogue

bet ween East and We s t'?United Nationssoucesddnfpgnh tbama t i ¢
the meeting took place in agreement with the Italian governmenthandija initially

presented himself as Director otantrefor migrants.He waslaterreferred to as a Coast

Guard officerand also had the opportunity to visit the Pozzallo faciliy.

103. Despite the confirmation that Bija exercised significant influemzecontrol over MoU
negotiations and subsequent implementation, and was pegseattings between Italy
and Libya, no penal action has been taken by either Italy nor Libya to predestairage
his continued influence over the implementation ofi\tod).

G. Recreation of the Libyan Coast Guard

104. Following the Libyan armed conflict in 20,1dverall control over Libyan infrastructure
and resources was fragmented between different militias and forces competing to form the
new government. The Libyan Coast Guardos
country was severeheducedand dividednto different sectors under control of competing
command centres across the country, with units in the Eastern part of Libya reporting to
the Parliament based in Tobrug and not to the GNA in Tripbli.

105. The inability of the GNA to prevent the outflow of gnants from the country had been
noted by experts who stated at the ti me t
sufficient control over the security apparatus, or the capacity and reach to govern its
borderséiSecuudtygg ¢é cstansitigpoxided byam ever c u
changing spectrum of p dPThe lack af tapagity wds blsoe d mi

111 Avvenire.it, 5 October 2019, op. cit.

112 pid.

113 pid.

4. aessing, U.-Whgolbpyalssicglstguard struggles with m
https://uk.reuters.com/article/tlbbya-securitycoastguardnsightidUKKCNOPU10020150720

5Reitano, T. and Mi cehaunhaenf ,s nMiLg g 12i0nlg7 ,b uisTihree sasntand Li by
Institute for Security Studies, p.1https://issafrica.s3.amazonaws.com/site/uploads/narZSedfalso Mangan,

F. and Murtaugh, C., 20 fevolutiorilbgaovihreirtey tand ujr ns?toi, c éJnii 1 ep
Institute of Peacehttps://www.usip.ord/sites/default/files/PW1@@curity and Justice in_Peost

Revolution_Libya.pdf
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commented upon by the UNSC Panel of Experts on Libya tasked with monitoring the

sanctions which st at ed the havyhasibeea notifleceto thet h e ¢
Committee as part of the security forces under the control of the Government of National
Ac c olttd o .
106. The recreation of the Libyan Coast Guardithe centralisation of its command to the
GNA in Tripoli was funded and coorthted by the EU through the EU Trust Fund for
Africa and by Italy through its bilateral relationship with the Libyan GLA, for the purpose
of reducing the flow of migrants across the Mediterranean and the prevention of
smuggling.
107. On 25 January 2017, a jui EU Commission and High Representative for Foreign
Affairs document was published, commenting on the failure of the Libyan GLA to exercise
control over the countryt stated:
Aié part of the answer must |ie in the
smugglerdrom operating, and for the Libyan Coast Guard to have the
capacity to better manage maritime border and ensure safe
disembarkation on the Libyan coast. Of course, the Libyant hor i t i es 6
effort must be supported by the EU and Member States nthabhgh
training, providing advice, capacity building and other means of
support. €é Sophi a an-dmugglingtctviiescoul d f ocu
and support to search and rescue operations further out at sea and
specialise in monitoring, alerting the Libyanthorities and combating
traffickers. Recognising the central role that the Libyan Coast Guard
should play in managing the situation, building its capacity is a
priority, both in terms d¥f capabilities
108. A week lateyon 2 February@17, Italy and the Libyan Government of National Accord
(AGNA0)) signed the MoU with the explicit aim
8The Panel of Experts on Libya, 1 June 2017, #d@AFinal r
pursuant to resol uti oneclriyCTAinci(, Raal11lB2y 6, Uni ted Nations S
https://reliefweb.int/sites/reliefweb.int/files/resources/N1711623 acfessed 11/04/2019.
117 European Commission and High Representative bfe Uni on f or Foreign Affairs a
Communication to the European Parliament, The European Council and the Council: Migration on the Central
Medi terranean rout e: Managing flows, saving |iveso, J

https://ec.ewpa.eu/homeaffairs/sites/homeaffairs/files/whate-do/policies/europeaagenda
migration/proposaimplementatiorpackage/docs/20170125_migration_on_the central_mediterranean-route
managing_flows_saving_lives _en.pdf
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set out above, the GNA agreed to take measureistemming the migrant flows to
Eur ogpred 1t al y owdg techmcdl and tteohnopogical support to the Libyan
institutions in charge of the fight against illegal immigration, and that are represented by
the border guard and the coast guardo.

109. The European Council encouraged efforts and initiatives firadividual Member
States directly engaged with Libya and wel
on migration through the implementation of the Md€.In a Joint Statement on
A al]ddressing the Chall enge o ftunMiirgeguiat i on o,
migrants to the countries of oright® According to the Statemeriithe Italian project to
cooperate with 14 communities along migration routes in Libya is much welcomed, as are

projects financed by the EU Emergency Trust Fund for Adriéa

110. On 15 September 2017, the former minister of the Interior of Italy, Marco Minniti,
stated that an Italizibya Committee met with representatives of UNHCR and IOM, and
an faction plano ai med at c d%Mimitiocogfirmedut t he
that the activity of the Italian authorities is aimed at training, equipment and logistical
support of the Libyan Coast Guard in close cooperation with the EU bodies. The objective
was to collaborate with Libyaauthorities and strengtbn their autonomous operative
capacities rather than theafoulemengctivities1?2

WBAmMnesty | nter naerfecostoan: The falure aof Pueopeanipdlicigs in the central
Medi terraneano, 2017, p. 20.

3Joint Statement: Addressing the Challenge of Migr at
http://www.governo.it/sites/governo.it/files/documenti/documenti/Notizie
allegati/governo/Parigi_20170828/Joint_Stater#01t70828.pdf

120 |hid, p.4.

2IAl so included in the fdaction planodo was respect of hi
the UNHCR for the relocation in third countries of migrants, and assisted voluntary repatriation of those who

cannot benefit from refugee status. Themer Minister also stated that Italy was pursuing these initiatives in

full harmony with the Commission and the countries of the EU. See: Marco Minniti, former Minister of Interior

of Italy, fALetter to the Councbdbl @fl BPotoperC@hmirssi on
https://rm.coe.int/repkpf-the-ministerof-interior-to-the-commissioness-letterregardi/168075dd2d

22Marco Minniti, former Minister of Interior of Iltaly,
Human Ri ght s 0, htthst/rmoetind/repbpf-theanist@rof-interior-to-the.commissioness-
letterregardi/168075dd2d
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111. However, Human Rights Watch confirmed that more than any other EU country, Italy
is investing significant resources to enable Libyan authorities to intercept and kdesain t
leaving the country by sé&Re por t s c | takemthelleadar pyoviding rmatefial
and technical assistance to the Libyan Coast Guard and abdicated virtually all
responsibilityfor coordination of rescue operations at sea in a bid to limit the number of

people arrivit)khg on its shoreso.

Equipment

112. Iltaly has been building the capacity of the Libyan authorities to stop irregular border
crossings through provision and refurbishmehiship® crews'?® Additionally, on 20
March 2017 oveird 800 million was requested by Libya: 10 ships, 10 patrol boats, 4
helicopters, 24 inflatable boats, 10 ambulances, 30oaffl vehicles, 15 equipped cars, at
least 30 satellite phones and military equipmemt subject to the arms embargo voted
by the UN.

113. In May 2017, Italy began to deliver the firstfolur patrol boats to the LC&? Italy
also promised to deliver a furthsix, and spentl 2.5 million in the refurbishment of
anotherfour speedboats to be used by the Libyan General Administration fotaCoas
Security*?’

114. Also, Italy promised to providéwo more large boats as well as 30 Zodiacs (rubber
speedboats) by October 20%8In October 2018, a7-meter patrol boat was delivered by
the I talian gover ntoestehgthénacapacitydorder@@traland or der
fight against illegal trafficking 12°In 2018, the Italian government approved and donated
12 more speedboats to Libya to stem migration and maintained all 16 boats until the end

22Human Rights Watch, fANo Escape from Hell: EU Policie
January 201%ttps://www.hrw.org/report/2019/01/21 kescapehell/eupoliciescontributeabusemigrants

libya.
124 bid.

2Amnesty International, dltalykoReNogembernd0MBgrpnteé
https://www.amnesty.org/en/documents/eur30/0237/2019/en/n/

2Human Rights Watch, AEU: Shifting Rescue to Libya Ri
https://www.hrw.org/news/2017/06/19/shiftingrescuelibya-riskslives.

I aAmnesty International, #dAltaly: Refugees and Migrant :
https://www.amnesty.org/en/documents/eur30/0237/2019/en/n/

2Human Rights Watch, AEU/Italy/Libya: Disputes Over I
http://www.senato.it/servicBDF/PDFServer/BGT/1063681.pdf

PAmbasciata d'ltalia in Libia, iof ficial account of t
https://twitter.com/ltalyinLibya/status/10536828977426433
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the yeart*°Provisions for the sale of Italian naval unitssupport of th&Coast Guard of
the Ministry of Defense and of the Coastal Security Organs of the Libyan Ministry of
Interior were converted into law on 10 July 2018 by Ifdly

Training

115. Th e E U#&muggbng bperation EUNAVFOR MED IRINI/OperatioBophia,
which was under Italian commahtfs t art ed training ALibyan Na&

petty officers, and seamen under ¥ he GNAOS

116. According to reports, military personnel have participated in the EUNAVFOR MED
Operation Sophid3*Allegedly, EU navy ships in the Mediterranean facilitated the training
of 93 officers, while42 officers were trained in Malta and Greece on |ahé officers

were due to continue in Italy and Spamtothe end of 201#3°

117. Another examie of Italiantraining is a course held in RopMaritime TrafficTracking
(SMART), from 2 to 7 July 2017. Three officers of the Libyan Coast Guard started from

17 September 2017, and an additional course was held in Taranto, divided into a module

WAmMnesty International, #dltaly: Refugees and Migrant :
https://www.amnesty.org/en/documents/eur30/0237/2019/ek5ds e e : ltalian Ministry of
traffico dei mi granti: consegnate | e prime motovedet't

www.interno.gov.it/it/notizie/contraraffico-deFmigranticonsegnatprime-motovedettealla-marinalibica.

Also, ffo]n 29 June 2018, the spokesperson for the Libyan Navy claimed that no logistical, technical or

financial support has beeaceived from Europe and that the ships used by LCG were donated by Italy in

20l®; see The Office of the United Nations High Commi s
Report on the human rights si t20Recamben2088f mi gr ants and
https://www.ohchr.org/Documents/Countries/LY/LibyaMigrationReport.pdf

Blsenato dell a Repubblica, #fASenat e-Thaasferoinavald@itdto XV I | 1 L ¢
Libyao, 1 owwsenhty.it/lehQ8B&GT/Schede/Ddliter/testi/50139_testi.htm

B2Amnesty I nternati onal gepblisdavEareps fails refgees and imigrandsingdhet he d
Centr al Medi terraneano, August 2018, p.19;
https://www.amnesty.org/download/Documents/EUR3089062018ENGLISH.pdf

¥¥Human Rights Watch, AEU: Shifting Rescue to Libya Ri
https://www.hrw.org/news/2017/06/19/shifting-rescuelibya-riskslives. Also see Amnesty International,

August 2018, op. cit.

BiCouncil of the Eur opGSiON otanBuropean Uiiod Gilitanyobdratiod i the

Sout hern Central Mediterranean (EUNAVFOR MED) 0, 17 Ms
https://www.europarl.europa.eu/legislatitrain/themetowardsa-newpolicy-on-migration/file-eunavformed

operationsophia
135 Human Rights Watch, 19 June 2017, op. cit.
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for 85 students (Patrol Boat Crew Training) which was completed on 17 November 2017

and a nodule forseven tudents on 6 October 201%,

118. On7July2018il t aly and Libya signed an @bgr eeme

million to Libya to curb migration to Europe by stopping boats. The deal also includes

mi | i t ar y¥Further,Oxfammeportéd that since 2017 Italy has spent more than
U150 million to pay for the Atraining of si
provide means for patrollingthesoal | ed coast guda¥d at sea an

Operational and LogisticaBupport

119. Since 2016, the EU has 0 vboildingevith the hibygnar t ner
c 0o ast §Um201d,dhe ltalian governmeassertedhat by 2020 oved 280 million
would be invested only for maritime authoritié8 Rome has reportedly given at least
(150 million to support the Libyan Coast Guardiitaproved human rights condition'$?!
Italy has increased its capacity to better assist Libya in carrying out search and rescue
operationsand preventing irregular depares on the Central Mediterranean rétge
reportedly to increase the command and @bt the LCG*3

120 In 2017, ltaly and the EU signetasedcooperl
Government of National Accord (GNA) to nominally improve conditionslétention
facilities as well as boosting *Thepolcyapaci t

¥Senato Della Repubblica, fARel azi oneeSQulioStato Pepglica Sul | e
Interventi Di Cooperazione Allo Sviluppo o Sostegno Dei Processi Di Pace e Di Stabilizzazione, Deliberata Dal

Consiglio Dei Ministri 11 o, 28 December 2017, p. 38.
B'Eur opean Parliament, AEU fundi erQ018f the Libyan coast
https://www.europarl.europa.eu/doceo/documeBtE 18004604 EN.html

Bl nternazional e, AiMoney all ocated fr o® Qctober26i8;mor andu 1

https://www.internazionale.it/blenotes/annalisgaamilli/2019/10/30/italiamemorandurlibia.
139 Global Detention Project, Augti2018, op.cit.,

WAvvenire.it, AMemoliamidaimsuiAcmiogrdant it:aliila mi stero dei
October 2019https://www.avvenire.it/attualita/Paginesoldi-a-tripoli-accordemigranti

WMAvvenire.it, AMemolkiamidaimsuiAcmiogrdantiit:aliila mi stero dei
October 2019https://www.avvenire.it/attualita/Pagineoldir-a-tripoli-accordemigranti

“2European Commi ssion, fACentral Mediterranean Route: (
Reduce Pressure and Increase Soligasit, 4 Jhitpsy/bit.B/AtATELT

“ys Department of State, fAAnnual report on terrorism
https://www.state.gov/reports/countrgportson-terrorism2018/#Libya

4Gl obal Detention Project, fACountry Report | mmigrati

August 2018https://www.globaldetentionproject.org/vgontent/uploads/2018/08/GEIRmigration
DetentionLibya.pdf
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of transferring responsility to the LCGhas intensified and the coordinatiof rescue

operations has beémcreasingly transferred to the Libyanthorites!4®

121. Prior to the declaration of the Libyan Search and Rescue zone, ltaly set up an
interagency National Coordination Centre (NCC) and Maritime Rescue Coordination
Cente (MRCC), together forming the Joint Rescue Coordination Center (scJRCC) in a
joint building in Tripoli*¢ This scJRCC was funded through the EUTF and was based in
a joint building in Tripoli, in order to facilitate the coordination between the different

Libyan services involved in border surveillance and confrol.

122. Since May 201#'® the MRCC has transferred responsibility to Libyan coast guard
forces i n international wat eaguEpped gegselsy, wher
including its own patrol boat s .Gommelcialal i an
ships are instructed byaly to give migrants and asyh seekers to LC@®rces at sea or
disembark people directly in Liby4?

YWAmnesty | nt er nthetdevidandithe deefi lue sea. &€wrape fails refugees and migrants in the
Central Medi terraneanodo, August 2018;
https://www.amnesty.org/download/Documents/EUR3089062BGHHSH. pdf.

146 Alarm Phone, Borderline Europe, Mediterraiiédaving Humans, Se&/at ¢ h , iRemote Control
Libya coll aboration in mass interceptions of migrants

https://www.edlibya.info/img/RemoteConti_Report 0620.pdf

147 |bid. See the reconstruction made by Tmibunale di Roma Collegio per i reati ministerialin the

proceeding against M. Salvini and M. Piantedosi n. 6/2019, decision of 21 November 2019, and N. Scavo, 18

april 2019 https://www.avvenire.it/attualita/pagine/esclusi@everita-suirespingimentin-mare

YHuman Rights Watch, AEU: Shifting Rescue to Libya R
https://www.hrw.org/news/2017/06/194stifting-rescuelibya-risks-lives.

149 Human Rghts Watch has documenttite Sedef in June 2018, the Vos Thalassa in July 2018, and the Nivin

in November 2018. In the case of the Sedef and Vos Thalassa, Human Rights Watch spoke with company
representatives. In the case of the Nivin, Human Rights Wsatetemail communication between the IMRCC
andtheNivin see Human Rights Watch, iNo Escape from Hell

L i b anoary 201%ittps://www.hrw.org/report/2019/01/21 /fescapehell/eupoliciescontributeabuse

migrantslibya. Also, on 30 July 2018, the commercial supply vessel Asso Ventotto, operating under Italian flag

to assist operations at an ad 67 nautical miles off Tripoli, disembarked 101 people in Libya. As reported by
Amnesty I nternational, the private company operating
the Tripoli Joint Rescue CGordination Centre. A Libyan offial present on the oil rig boarded the Asso

Ventotto and guided the operation. A Libyan Coast Guard vessel then approached the Asso Ventotto and
accompanied it to the port of Tripoli. The Libyan Coast Guard stated that the-timlieed Asso Ventotto is

rented by Libyan authorities and this practice of using merchant vessels to return people to Libya is not new to
Libyan authorities (phone conversation with representative of Libyan Coast Guard and Amnesty International, 1
August 2018). See Amnesty Interrath a | fBet ween the devil and the dee
mi grants in the Central Medi terraneano, August 2018
https://www.amnesty.org/download/Documents/EUR3089062018ENGLISH.pdf

p
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123. In 2018, it was reported thatlibyan operations room had been set up aboard an Italian
navy ship docked in Tripol® Human Rights Watch published details of a meeting with
Colonel Abu Ajeila Ammar, head of LibyaBoastGuard search and rescue operations,
who said, Al w] e c Bame dnd Malta, @and the opkratidh® IGd@nsis

there to enhan'’e the cooperationo

124. Italy has assisted tHeCG in setting up the Lipan Search and Resc(f2AR) region
and two coordination centres in LibyZ.In June 2018, the IMO officially acknowledged
Li byads decl arzmed Since Jurfe 2048, I8l Ras instructed ships
undertaking rescues in the S&Bneto refer all emergency calls to the Libyan authorities.
Italian ports prevent NGO ships from disembarkitayprevent interference withCG

interception and return of rescuesLibya.

125. lItaly has stationed at least one Italian navy ship in Libyan territorial waféfhe
ltalian Navy continu€'$®to support Libyan authorities in Libya in the coordination of sea
operations within the newly established Libyan SAR regtrn July 2017 the L@
intercepted 8,851 migrants at seaJuly 2018, 12,490 migrants at sea were intercepted.

This amounts to a 41% increase in LCG interceptions. In July 2018, 71% of migrants

Human Rights Watch, AEU/Italy/Libya: Disputes Over |
https://www.hrw.org/news/2018/07/25/eul/italy/libdésputesoverrescuegputlives-risk.

BlHuman Rights Watch, AEU: Shifting Rescue to Libya Ri
https://www.hrw.org/news/2017/06/19/stifting-rescuelibya-riskslives. Also Human Rights Watch reported

t h goln May 10, the Italian Maritime Rescue Coordination Center (MRCC) in Rome received the first distress

call about a boanitrouble and ordered the German group-@&dch to provide assistance but then allowed

Libyan coast guard forces to assume coordination and a Libyan patrol boat to take over the operation. Although
MRCC Rome learned of the boat when it was still in Libyemitorial waters, the incident occurred roughly 20

nautical miles from the Libyan coast, in international waters, and\&geh had already begun its rescue

operatomm. See Human Rights Watch, AEU/Italy/3Jupya: Di spu
2018;https://www.hrw.org/news/2018/07/25/eulitaly/libdésputesoverrescueput-lives-risk.

B2Amnesty Internationiatgrantit sal Ri gRes ugeesAanadc Mo, Nove
https://www.amnesty.org/en/documents/eur30/0237/2019/en/n/

BBHuman Rights Watch, AEU/Ital wlelsi ata:RiBikdput2és JOQV gr 2]
https://www.hrw.org/news/2018/07/25/eul/italy/libdésputesoverrescuegutlives-risk.

154 Commissioner for Human Rights iLi ves saved. Rights protected. Brid
and migrants in the Me dtips//encoeantilieessavedrightdprateeted®igh® , p. 20;
the-protectiongapfor-refugeed168094eb87 Al so see fADeliberazione del Consi
partecipazione dell éltalia alla missicaoadatatail2Z8 er nazi ona

luglio 2017. Atto del Governo DOC. CCL, n. 20, July 2
http://documenti.camera.it/Leg17/Dossier/Pdf/DI0613. pdf

BAmnesty InternatimdaMlMigmidntad & : RiRptugearsd aAttacko, No
https://www.amnesty.org/en/documents/eur30/0237/2019/en/n/

AmMnesty I nternational, Al aadyAtRatukugeedoardbbigrano
https://www.amnesty.org/en/documents/eur30/0237/2019/en/n/
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|l eaving Libyads shores were i né@oauriogetiet ed arr

same period in the previous year.

126. Reports also confirm a joint maritime surveillance operation between Italy and
Libya.'®8 According to sources) 63,442,734 was allocated fthre period | January 2018
- 30 September 2018 for the purpose of enhancing the national air andassetd
prepared for the surveillance and sé&guwf national borders in theedtral Mediterranean
area, called Safe Seaclusive of the mission in support of th€G requested by the

Presidential Council of the Libyan national accord governrrént.

127. As of February 2020, Human Rights Watch documented thatdterial and technical
support from Italy has enabled th€G to intercept over 40,000 migrants at sea and
facilitated their forced return to Liby&°

128. Iltaly hasalso supportedthe refurbishment of Libyan detention centres and funded the
di stribution of aid in these ffacilities by

Anti-trafficking
129. ltaly has reportedly paid Libyan militias to provide additional control over migration

fluxes, negotiating with them through mayors and local leaders to secure their $8fpport.

This included a pledge toreatenew economic opportunitigsn  t hei rifthegr r i t or

157 Guest post by Matteo Villa (ltalian Institute for International Political Studies, Milan), Rob Gruijters

(Department of Social Sciences, Humboldt University, Berlin) and Elias Steinhilper (Department of Political

and Social Sciences, Scuola Normale Swuperie |, FIl orence), University of Oxfor
European Border Control: Recent Trends in Departures, Deaths and Search and Rescue Activities in the Central
Medi terraneano, htthsd/wBelgmorao.bkéraseadt@bje@groups/centre
criminology/centrebordecriminologies/blog/2018/09/outsourcing

Bl nstitute for Seswmuiggyi 8graindesj bfHodmapol itical end
https://globalinitiative.net/wjzontent/uploads/2018/01/2012-13-pamphletmigration.pdf

Consiglio dei Ministri, fARelazione analitica sulle 1
di cooperazione allo sviluppo a sostegno dei processi

CCL-bis, N. 1, Scheda63 p. 101 www.senato.it/service/PDF/PDFServer/BGT/1063681.pdf

®Human Rights Watch, #dAltaly: Halt Abusive Migration ¢
https://www.hrw.org/news/2020/02/12/itahalt-abusivemigrationcooperatiodibya.

161 Global Detention Project, August 2018, op.cit.

¥2The Washington Besfpufidtal gotluai ma tob Europeds migr .
wrongo, 26 Stpst/ewwhwvashingiripdsZcpm/news/monaage/wp/2017/09/25/italglaims
its-found-a-solutionto-europesmigrantproblenmthereswhy-italys-wrong/.
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help us in the fight against smuggling of human beings and in the management of migration

from cent¥al Africabdo

130. Rival militias have been paid by Italy in order to stop migrant boats not fully under
government contrai®* In 2017, taly negotiated alealwith representatives of the GNA,
the Anas Debashi and Brigade 48 militias, which controlled Sabratha and the smuggling
businessn the town at the time, as well as militias fravaighbouringtowns!®® At a
meeting in Sabrathdhe militias committed to preventing migrants from attempting to
leave and exit the country, while the Italian authorities committed to provide them with

equipment, boats and seks channeled through the GN¥.

131. Deals between lItaly and Libyan authoritiesve allegedyi enabl ed ar med g
criminal gangs, smuggl er s, and traf¥icker s
Ahmed AlDabbashias known asAl-Amu), from the town of Sabratha, amkbd al
RahmanaMi | ad) ( al Bijao), from thevRefinarg Codéistguard unit in the town
of Zawiya, head the maritime crew with the greatest number of interceptions of all

coastguard units in western Libya.

132. According to the IOM, traffickergterceptednore than half of the 10,989 migrants at
sea between January and June 264¥hese militias started cooperating in Jualegedly

brought together by a deal with the Italian security sernteSlobal Initiative reports

BAmMnesty I nternational, dltaly: Submission to the Uni
https://tbinternet.ohchr.org/Treaties/ CAT¥8ed%20Documents/ITA/INT_CAT_CSS_ITA 29165_E;pdf
Mi ni stero dell 6l nterno, AMinniti e i sindaci dell e co
2017, p.50http://www.interno.gov.it/it/notizie/minnite-i-sindacicomunitalibiche-i-trafficantrsonanemice
comune/ Repubblica, 2017, AMIi nni ti: 6Sui mi grant.i ho te

http://www.repubblica.it/politica/2017/08/29/news/minniti_sui_migranti ho temuto per la tenuta democratica
paese-174164861/
164 Global Detention Project, October 2019, op.cit., p.9.

Ministero dell dlnterno, AMinniti e i sindaci dell e ¢
2017; www.interno.gov.it/it/notizie/minnite-i-sindacicomunitalibiche-i-trafficant-rsonanemicecomune see

al so Associated Press, fiBacked by Italy, Libya enli st
https://apnews.com/9e808574a4d04eb38fa8c688d110a23d

166 |pid.

¥Associated Press, #dltalian Effort to Stop Migrants |
https://www.voanews.com/a/libyailitias-migrantssabratha/4057716.html

¥l nstitute for Security Studies, fAHuman s/mpBggling an
https://globalinitiative.net/wjgontent/uploads/2018/01/2012-13-pamphletmigration. pdf

169 |pid.
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that A[l ] ocals spoke of extraor dmenaandy s ums

assurances they would nd? face internation

H. Italian criminalisation and disruption of independent search and rescue

operations, refusal to permit migrants to disembark

133. Between 2014 and 2016, Italy reduced effortptovide SAR operations over the
Mediterraneart/! Apart from ceasing government controlled operations, in 2017 Italy
introduced a code of conduct governing rescues following a campaign to delegitimize and
criminalize NGOs that conducted independent SAR missin the Mediterraned? This

effort to delegitimise such missions was backed by EU institutidns.

134. Since June 2018, Italy has refused or delayed vessels carrying rescued migrants from
disembarking in its ports? According to Amnesty International this has exposed
Atraumati zed and exhausted individual s, [

periods at sea and in some cases arbitrarily detaining thénmooa r d .28 hi ps 0

135. I n 2018, I t al ybJlne R018 te 5 Septembev20h9), MatteorSalini,
argued that all migrants rescued by European vessels should be sent back té° libya.
May 2019, Salv n i drafted at mewDdarwet a uDibceuwr eizza B
fines for NGO vessels of up 05,500 per rescued persti.The tabled decree included
provisions which give the Interior Minister the power to restrict and prohibit transihwith
Italian territorial watersltalian presidenBSergio Mattarella signed the bill and it is now

law 178

1701bid.

171 Amnesty International, March04.9, op.cit.

?Human Rights Watch, AEur opean U htpso/www.hBwom/wdrled of 2017
report/2018/countrghapters/europeamion

173 bid.

174 Amnesty International, March 2019, op.cit.

175 |bid.

% nf oMi grants, ASalvini Calls for Migrants to go Bacl

http://www.infomigrants.net/en/post/10685/salvitalls-for-migrantsto-go-backto-libya.

177 Global Detention Project, October 2019, op.cit.

L., Tondo, #dAltaly Adopts Decree5Dh®&#t000quiTheFiGuea r Mii gam:
2019;https://www.theguardian.com/world/2019/jun/15/italsloptsdecreethatcould-fine-migrantrescuengo-

aid-up-to-50000
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136. TheUNHCR reports that #A[Ju]lnder changes apr
vessels that undertakbe rescue of people and do not respect the ban on entry into
territorial waters have risento ma x i ml mmio Ifa niido médfition, vessels will
now be aut omat tSTanlel WNiHERo crochaelkednned t he bi l
penal i se rescues at seao0 anda tuo garde rRd met At
the protection of refugees an® the saving

137. Similarly, the Special Rapporteur for the human rights of migrants and the Special

Rapporteur on torture urged the country not to adopt the detageg:

We urge authorities to stop endangering the lives of migrants,
including asylum seekers and victimstafficking in persons, by
invoking the fight against traffickers. This approach is misleading
and is not in line with both general international law and
international human rights law. Instead, restrictive migration
policies contibute to exacerbating miga n vukérabilities and
only serve to increase trafficking personsté?

138. In early June 2018, the closed port policy started affecting rescue operations. The
Aquaiius, a ship operated by Doctdfgithout Borders andbOS Méditerranéaescued
629 people wssing the Mediterranean. This included 123 unaccompanied minors, 11
other children and several pregnant women. The vessel was brought to Italian waters and
sought permission to disembark and for the migrants on board to be processed for their
eligibility to claim asylum in Italy. The vessel was refused permission to disembark at an
Italian port by orders made by both Matteo Salvini, then Minister of the Intaridrthe
Italian Prime Minister, Guiseppe Conitg.

139. Upon being refused permissiondsembark, the migrants were left stranded at sea on
board the Aquarius with no port to receive them. @Qnldne 2018, while the migrants

remained stranded, MSF released an urgent request to Italy to allow the migrants to

UN Newsmilign 66 &f i nes for rescue boats prompts UN conce
2019;https://news.un.org/en/story/2019/08/1043751
180, Tondo, The Guardian, 15 June 2019, op.cit.

BIUN Human Rights Council, #Altaly: UN Experts Condemn
https://reliefweb.int/report/italy/italn-expertscondemanbill -fine-migrantrescuers
®FEinancial Times, fdAltaly refuses port access to migr:

https://www.ft.com/content/7c6b73#tfe-11892d36c13e5¢c92914
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disembark which included the follong details concerning the medical condition of

migrants on board the vessel:

MSF is particularly concerned about several critical drowning and
hypothermia patients who had to be resuscitated. These patients are
being closely monitored on board as theguld quickly develop
significant pulmonary issues after swallowing sea water. Many rescued
people have reported aspiration and are therefore at risk of developing
pulmonary disease or pneumonia over the coming days. There are also
21 patients on board whioave suffered severe chemical burns after
being exposed to a toxic mixture of sea water and fuel for an extended
period of time. These patients are stable but will need ongoing wound
care and dressing changes over the coming days and weeks. Finally,
thereare several serious orthopaedic cases with associated infections
that need immediate surgical evaluations and operations, which MSF
is unable to provide on the shify.

140. Despite the confirmation of the unaccompanied minor children, pregnant women and
individuals in need of immediate medical attention, the Italian government continued to
refuse to allow the vessel to disembark in Italy. After 8 days, the Prime Minister of Spain
granted permission for the vessel to disembark at Valencia, where the migraivsdec

medical attention and were permitted to claim refugee protection.

141. The head of MSF Spain stajéfthis] is a very negative precedent. The truth is there is
a question on the table as to whether this is a single event which is resolved qui€kly, or
we will no longer be allowed to dock in Italy and the blockage continues which would
completely change rescue operatiot@$ On the other handiatteo Salvini declared this

outcome as a ®victoryd for I1taly.

142. Other vessels that were refused permissiatisiembark at Italian ports include Lifeline

andNGO vessels such as Sea Watch, See Fuchs, Selsl&digerranean and Open Arms.

BM®decins Sans Fronti res/ Doctors Without Borders St :
629 people on board Aquari us htgs/wwevasferg/mstirgesrt of safet
immediatedisembarkatior629-peopleboardaquariusnearesiport-safety

¥ThelLocal .1 T, ARejected migrant ship is O06symbol of EI
https://www.thelocal.it/20180615/rejecteigrantship-is-symbotof-eusfailure.
¥The Guardian, dAltalian minister declares victory as

https://www.theguardian.com/world/2018/jun/1 l{calls-for-migrantship-to-be-allowedto-dockin-italian
port
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An ltalian Coast Guard vessel was also prevented from docking at an ltaliaf§®port.
Doctors Without Borders document that 2,4%ple remained at sea while waiting for

authorisation to disembark in Itaty’

143. In June 2019, th&erman charity rescue amtch-flagged vessel Sea Watch 3 was
sailing in the Strait o®icily. Following a rescue operation, the vessel had to remain at sea
for 16 days awaiting authorisation to dock in a place of saf8#ymongst those rescued
on boardwere toddlers and pregnant woméhDuring this period Italian Minister of the
Interior and Deputy Prime Minister Matteo Salvini declared every day that no NGO would

set foot in Italy to land migrants amyore, blaming Europe for its inaction.

144. On 15 June Italian authorities allowed 10 raigs to disembark due to medical
concerns Captain Carola Rackete was arrested after manoeuvring the ship carrying
some 41 migrant8!into the port of Lampedusa without permission, a crime punishable
by between three and 10 years in jédIRackete was lat released but still faces possible

charges for helping illegal immigratidf

BErjedrich Ebert Stiftung, @Al mmigration in Italy Bet\
http://library.fes.de/pdfiles/bueros/rom/15603.pdf

187 |pid.

188 |bid.

B nfomigrant s, A Or phaned in Liberi-®atmMarBam RPéadhéy R0aby
https://www.infomigrants.net/en/post/18423/orphairetiberia=mariamreachestaly-on-the-seawatch3.
190 |pbid.

PlEuronewWat dilBe@aptain Carola Rackete released by |tal
https://www.euronews.com/2019/07/02/seatchcaptaincarolaracketereleaseeby-italian-judge
2A 1 J a z e-Watch enteis Baanpedusa, cdpta Car ol a Rackete arrestedo, 29

https://www.aljazeera.com/news/2019/06/serchenterslampedusacaptaincarolaracketearresteed
190629050255767.html
193 Euronews, 26 July 2019, op. cit.

48


http://library.fes.de/pdf-files/bueros/rom/15603.pdf
https://www.infomigrants.net/en/post/18423/orphaned-in-liberia-mariam-reaches-italy-on-the-sea-watch-3
https://www.euronews.com/2019/07/02/sea-watch-captain-carola-rackete-released-by-italian-judge
https://www.aljazeera.com/news/2019/06/sea-watch-enters-lampedusa-captain-carola-rackete-arrested-190629050255767.html
https://www.aljazeera.com/news/2019/06/sea-watch-enters-lampedusa-captain-carola-rackete-arrested-190629050255767.html

CSDM submission under Article 20
of the UN Convention against Torture

I. Intercepted migrants are subjected to systematic torturein formal and informal

detention centres in Libya

145. The conditions experienced bgfugees andhigrants in Libyahave been extensively
documented by the OHCHR and UNSMii4and have been denouncedawide range
of United Nations SpeciaRapporteurs(SR) and working groupson human rights,
including the R on torture and other cruel, inhuman or degrading treatment or
punishmentthe SR on thesituation of human rights defenders, 8f on the human rights
of migrants,the SR orcontemporary forms of racism, racial discrimination, xenophobia

and related intol@nce, andhe SRon trafficking in person§™

146. Mr. Nils Melzer, he United Nations Special Rapporteur on Torture and Other Cruel,
Inhuman or Degrading Treatment or Punishmeleiscribed the detention regime for

migrants and refugees in Libya as grossly incompatible with international standards for

194 United Nations Support Mission in Libya & United Nations Human Rights Office of the High
Commissionerfi Det ai ned and Dehumani zed : Repamt son,ABlmdry aRi
December 201https://www.ohchr.org/Documents/Countries/LY/DetainedAndDehumanised_earptf

United Nations Support Mission in Libya & Unitéthtions Human Rights Office of the High Commissioner,
AfDesperate and Dangerous: Report on the HuPan Rights
December 201&ttps://www.ohchr.org/Documents/Countries/LY/LibyaMigrationReport.pdf

19 Correspondence to Government of Italy concerning negotiations between the Italian government and the
Libyan GNA on the Memorandum of Understanding and the human rights impatggants from the

Working Group on Arbitrary Detention; Working Group on Enforced or Involuntary Disappearances; Special
Rapporteur on the human rights of migrants; Special Rapporteur on contemporary forms of slavery, including its
causes and consequenca®] Special Rapporteur on torture and other cruel, inhuman or degrading treatment or
punishment, 2 February 2017,
https://spcommreports.ohchr.org/RésultsBase/DownLoadPublicCommunicationFile?gld=22975
Correspondence to Government of Italy concerning the completion and implementation of the Memorandum of
Understanding and the human rights impact on migrants from the Working Group of Experts oroPeople

African Descent; Special Rapporteur on the sale and sexual exploitation of children, including child prostitution,
child pornography and other child sexual abuse material; Special Rapporteur on minority issues; Independent
Expert on human rights andtiémnational solidarity; Special Rapporteur on the human rights of migrants;

Special Rapporteur on contemporary forms of racism, racial discrimination, xenophobia and related intolerance;
Special Rapporteur on contemporary forms of slavery, includingutsesaand consequences; Special

Rapporteur on trafficking in persons, especially women and children; and Special Rapporteur on violence
against women, its causes and consequences, 12 November 2017;
https://spcommreports.ohchr.org/TMResultsBase/DownLoadPublicCommunicationFile?gld=24084
Correspondence to Government of Italy concerning the Italian Directive for the unified coordination of
surveillance adtities of maritime borders and fight against illegal immigration and its human rights impact on
migrants and search and rescue operations in the Mediterranean from the Special Rapporteur on the situation of
human rights defenders; Independent Expert andrurights and international solidarity; Special Rapporteur on

the human rights of migrants; Special Rapporteur on contemporary forms of racism, racial discrimination,
xenophobia and related intolerance; Special Rapporteur on torture and other cruedniiniagrading

treatment or punishment; and Special Rapporteur on trafficking in persons, especially women and children, 15
May 2019;https://spcommeports.ohchr.org/TMResultsBase/DownlLoadPublicCommunicationFile?gld=24568
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the treatment of prisonerss inflicting unduepain and suffering on migranend as

inconsistent with the prohibition of torturadiother ill treatment®®

147. Several international NGOs concerned withman rightshave documentethese
findings including Human Rights Watch, Amnesty International and Dodfditbout
Borders!®’

148. During their time in Libya, migrants and refugees are aeexty high risk of torture,
unlawful killings, enforced disappearances, arbitrary and indefinite detention, sexual and

gendetbased violencdprced labour and exploitation by both State and8tate actors.

149. The evidence of gross abuses of migrantsrafithees is so overwhelming thah 9
May 2017, the ICC Prosecutor made this statement before the United Nations Security

Council:

[Slerious and widespread crimes allegedly committed against

mi grants attempting to tramedt through
by reports that thousands of vulnerable migrants, including women and

children, are being held in detention centres across Libya in often

inhumane conditions. Crimes, including killings, rapes and torture, are

all eged to be commgdgnaed®y crédible am si mi |l
accounts that Libya has become a marketplace for the trafficking of

human beings é The sitwuation is both d
Of fice is carefully examining é opening
related cri messti nd8lti bbya ¢é We mu

150. According to a Communication to the Office of the Prosecutor of the International
Criminal Court pursuant to Article15 of the Rome Statute, the treatment of migrants in the

Centr al Medghould lrerundersioedaan a pidlicy of systematic dnwvidespread

%¥see for example United Nations Human Rights Council,

ot her Cruel, Il nhuman, Degrading Tr erbérdd&Hpgarad®0; Puni s hme
https://undocs.org/en/A/HRC/37/50

¥Human Rights Watch, 21 January 2019, op. cit., & Am
blue sea: Europe failsrefugeesand gr ant s in the Central M@adingimrraneano,

suffering: detention, 23Dpdembert2@l9,i on and abuse in Libya
https://www.msf.org/libya%E 2%80%92ycle-detentiorexploitatiorandabuseagainstmigrantsand

refugeessee also MSF videotaped testimoniesnigrant abuses;

https://twitter.com/istatus/1274035006726381569

198 |nternational Criminal Court, 2018, St at e ment of the | CC Prosecutor to t
L i b ;yh@#psé://www.icccpi.int/pages/item.aspx?name=1705fp-statlib.
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attack of a pre-targeted populationdo consti tuting crimes agai n:
5 and 7 of the Rome Statuf&.

151. Within the framework of conditions that amount to torture there are a range of specific

issues that have been extensivalguimentedas set out below.

Indefinite and Arbitrary Detention

152. In the event that an individual is intercepted while crossing the Mediterranean and
forcibly returned to Libya, they are criminalized under Libyan law which forbids irregular
entry, stay or exit from Libya. Such individuals are subject to imprisonmenbutith
consideration of their circumstances or protection needs. In reality, rather than being
charged and facing prosecution, individuals are arbitrarily and indefinitely detained in one
of L ifdrnyahod isformaldetention centres for migrantSuch detation centres are
operated byhe DCIM, an entity that has been funded by Italy directly bydtaly through
the EU

153. According to the UNHCR, there are 33 detention centres under control of the¥¥CIM,
and NGOs have reported that there are as many as 10,000 individuals detained at any one
time2°! The OHCHR and UNSMIL observed that detainees languish in detention centres
in conditions that arégenerally inhuman, falling far short of international staddamnd,

in some cases, may amount to torfLi®

154. In 2017, UNSMIL visited detention centres under the control of the DCIM in Gharyan,
Tripoli, Misratah and Surmanwhere thousands were being detained. Investigators
documented nAcateatmenof rtapret wmea, oitlhler ,f or ms

whi |l e t he facilities t hemsel ves firemai nec

¥0mer Shatz and Camwmunicatioratothe ®ffiee nfche Prosécutor of the International

Criminal Court Pursuant to the Article 15 of the Rome Statute: EU Migration Polidies ®entral

Mediterranean and Libya (20424 0 1 ;%hitpé://statewatch.org/news/2019/juniea-caseEU-Migration-

Policies.pdf

https://www.academia.edu/39368138/EU_Migration_Policies_in_the Central Mediterranean_and_Libya 2014
2019 - ICC_Communication

2ynited Nations High Commi ssi on et ActveOfficil ®dtemtpe e s, A Li b
Centreso, 21 d&a prhe.ondgen/docun@nis/dgwnload/61006

2linfoMigrant s, f@AUp to 10,000 Migrants in 20 Centers Under
2018;http://www.infomigrants.net/en/post/10363/tg10-000-migrantsin-20-centersunderthe-surriom-

libya.

202UNSMIL & OHCHR, 20 December 2018, op. cit., p.5.
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malnourished, living in poor hygienic conditions and with limited or no access to medical
car’®@o

Extreme physical violence amouing to torture

155. There has been consistent evidence that migrants and refugees have suffered extreme
physical abuse, both within detention centres and outside. UNSMIL reports that the
methods of torture include beatings with various objects such aspyagst metal bars,
rifle butts and sticks, forcing detainees into uncomfortable positions, such as squatting, for

prolonged periods, punching and kicking, and electric shd¢ks.

156. Amnesty International reports that detainees are threatened with physataigs
while in detention if they do not pay the security guaPd#\ccording to the report, in
March 2019 over 20 refugees and migrants, including children, were brought to an
underground cell and then torturéd turn, oneby one, for days, in punishmefor
protesting against their arbitrary detention in squalid conditions and the lack of solutions.
In response to the protest, over a hundred other detainees were transferred to other
detention centre®¥®

157. Human Rights Watch reports that physical intimiglatand violence starts already at
the hands of the LCG when migrants are intercepted in the Mediterranean. In the report,
Human Rights Watch describes interviews with several vigtinetuding a 34 year old
mother of three from Cameroon who was in ing&ional waters and was approached by
the LCG who threatened to shoot her if her boat was not tied to;theitsyearold
Palestinian man whose boat was shot at by the;laD@ a report bysOSMediterranée
operaing the Aquarius that observed people juing in the sea upon being threatened by
the LCG2%7

BYUnited Nations Security Co ufGeriefal o theNGtEdNatioris Buppod r t o f
Mi ssion i n Li bylatgs//ungil.unfigsipsorg/sit@s@dfanlt/files/n1725784.pdf

204UNSMIL & OHCHR, 20 December 2018, op. cit., p.44.

Amnesty | nEeropedsnahaméaf ul dndablseodf efugees anel migrantsine t or t
Li byao, 7 hips:fweviv.anthésty.8rg/en/latest/newsid3/europeshamefulfailure-to-endthe-
tortureandabuseof-refugeesand migrantsin-libya/.

208 | pid.

207Human Rights Watch, 21 January 2019, op. cit.
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Sexual andGenderBased Violence

158. The OHCHR and UNSMIL report that the overwhelming majority of migrant and
refugee women and older teenage girls are either being raped by smugglers or traffickers
in Libya, or witnessing others being taken out of collective accommodations and returning
distraught, physically hurt and/or with torn clothes.

159. The evidence of such incidents is confirmed by numerous interviews conducted by
UNSMIL and fby a plethora of soues, such as medics and other service providers,
including in countries of origin and destinatiii® A report by Amnesty International,
based orthetestimony of 70 migrants that travelled through Libyagesded that women
were forced ito rape and sexuaksault in order to be released from a detention c&fitre.

160. Although women and girls are disproportionately affected by rape and sexual violence,
UNSMIL reports that men and boys are also increasingly vulnerable to rape and other
sexual abuses while in traihin Libya. Despite the prevalence of rape and other sexual
violence against female and girl migrants and refugees in Libya, UNSMIL stated that they
are not aware of a single case of a perpetrator being held to aoceuntivors receiving
redress anddequate rehabilitation.

Slavery and Forced Labour

161. There have been widespread reports of slave markets operating in Libya for the sale of
subSaharan African migrants and refugees in Libya. A CNN news report revealed footage
of migrants being auctionddr $400 per persof® The repat resulted in condemnation
by the United Nations Secretary General, United Nations independent experts, OCHCR
and individual Member Staté&

2081hid., p.31.

Amnesty I nternational, #ALibya is f whdabuseffontr uel ty: st
mi grants and refugeesodo, 11 May 2015;
https://www.amnesty.org/download/Documents/MDE1915782015ENGLISH.pdf

20CNN, #fALibya opens intvieens gfadliloomwiimdg oC8N avep amut 6, 17
edition.cnn.com/2017/11/17/africal/libyaslaaectionrinvestigation/index.html

2lsee, for example, United Nations, fASecretary Gener al
20 November 2017https://www.un.org/sg/en/content/sg/statement/201-20/secretary
general%E2%80%99%tatementeportednewsslaverylibya; and OHCHR, dLibya Must En
Auctions of Enslaved People, UN experts insisto, 30 N

https://www.ohchr.org/EN/NewsEvents/Pages/DisplayNews.aspx?NewsID=22475&L angID=E
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162. The IOM also reported on the emergence of slave markets along migrant routes into
Libya where sulsahar an migrants are HfAbeing sold a

support of Ghanaians and? Nigerians who wor

163. A detailed investigative report by Time Magaze i t b &8h s As i f We We |
Hu ma mside the Modern Slaverdde Trapping African Migrands published on 14
March 2019 provides thorough accounts migrants throughout Libya forced in to lalvo
without wages, whose captors saw theniidéde more than livestock to be bought and
soldd.2*® The report details the joney of one migrant who was sold at auction for $200
and then forced to work on a construction site in exchange for.bread

164. Forced labour also takes place within detention cenirlesre detainees are exploited
for physically difficult manual labour inclillg on farms and construction sitasany are

not compensated for their work while others are given only food or tiny sums of Aibney.

Torture of minors

165. Amnesty International and Human Rights Watch have conducted and documented
interviews within Libyandetention centres and amongst migrants that have departed
Libya. Extensive evidence was found showthgt children were also subject to severe

abuse and violence by authorities within detention certres.

166. Children, including unaccompanied and separatéldrein, are at risk of arrest and
indefinite detention in Libya. While detained, children do not receive preferential
treatment and often share cells with adult detainees, increasing their vulnerability and the

risk of abusé&1®

2 nternational Organisation for Migration, il OM Lear:
in North Afr i c abtps:/Mwwiboingneisomearhlavémarketconditions
endangeringnigrantsnorth-africa

28Ti me Magazine, @A O6lt Was As if We Werendét Human. 6 |1
Mi gr ant s o, https:/Muaeconillongfdm/&ricaslavetrade/

214UNSMIL & OHCHR, 20 December 2018, op. cit., p.47.

2’Human Rights Watch, 21 January 2019, op. cit., & Amr
blue sea: Europe failske f ugees and migrants in the Central Medi ter
https://www.amnesty.org/download/Documents/EUR3089062018ENGLISH.pdf

26Amnesty I nternlant emmat i diManneReéyort 2013. The State c
http://files.amnesty.org/airl3/Amnestylnternational_AnnualReport2013_complete ;dvnitéf] Nations High

Commi ssioner for RefugeedMaUMIBCR) UNMHERt ¢i mylaoUp Matye 2 (
http://www.tawergha.org/docs/201@6-00-libya-unhcrreporton-internally-displacedpersonsrom-tawergha

english.pdf
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167. A needs assessment conductt¢ UNI CEF in 2016 document
situation women and children faceo and, al
to travel together in order to better protect themselves along the way, guards in detention
facilities reportedly often se@pate men, women and children from @mether once they
arrive at detention centrewhich leaves minors vulnerable to abuse either by guards or
fellow detaineed!’ Migrant andasylumseeking children found to be in Libya irregularly

are never brougftefore a judgé*®

168. During a 2013 visit to the Towisha HAhol
International found that most of the minors held at the facility were at least 16, although it

found two unaccompanied Somali children aged 10 arfd®13.

169. A year later, Amnesty International researchers also identified approximately 20
unaccompanied children, some as young as 12, from Somalia and Eritrea, who were
detained alongside adults atAamra, one of the largest immigration detention centres in
the county, near Gharyan, which as of November 2014 was run by the 9th Brigade, a
militia nominally under the control of the Ministry of Defence.

J. Funding and support from Italy and the EU has not improved the conditions in

Libya

170. Although the stated objective of thending and support from bottaly and the EUo
the Libyan authorities is to support a migration management system in Libya that is
compliant withinternatioral standard$® it is clear that the human rights violatioims

Libya have continued

171. Despite the severity of the widely documented violations committed byédtaly

cooperating Libyan partners and the &Unfluence over Italy, the funding tobya

27Uni ted Nations International Children's Emergency FI
Centr al Medi terraneam20Mi grati on Routebo, Februar
https://www.unicef.org/publications/files/EN_UNICEF Central Mediterranean_Migratian.pdf

28Amnesty I nternati onal , Cdnlinuebay GountryDesoends inf® iClgabst Asnneath u s e s

I nternational Submission to the UN Universal Periodioc
https://www.amnesty.org/download/Documents/MDE1900032015ENGLISH.pdf

°Amnesty International, AAmnesty International Report
2013;http://ffiles.amnesty.org/airl3/Amnestylnternational AnnualReport2013_complete_.en.pdf

22European Commi ssion, AEU Emergency Trust Fund for Af

https://ec.europa.eu/trustfundforafrica/region/naftica/libya _en
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continues to bemplemented without procedural safeguards, substantive guarantees, risk
assessments to detailing of relevant human rights criverieenchmarks necessary to

ensure that the EU and its Member States do not contribute to Libyan violations.

172. On 27 April 2@0a detailed complaiassubmitted to the European Court of Auditors
concerning thanismanagemendf EU fundsby the EU Trust Fund foAfrica.?? The
complaint demonstratethat thefunding from Italy and the EU has entirely failed to
improve human rightsconditions for migrants and refugees in Libya and has in fact

contributed to the capacity of the Libyan authorities to maintain abusive practices.

173. The complaint makes clear that the absesfcany concrete measures to monitor and
review human rights ipacts, as well as the harmful impacts contributed by the EU through
its support to Ital§s cooperation with Libya, rendsthe EU in breach of itsuman rights
in accordance with obligations under the treatyt@European Union, the Treaty on the

Functianing of the European Union and the EU Charter of Fundamental Rights.

174. In relation to the Libyan detention centrds €U denis providing direct funding for
the operation of thee centres’?? Following an airstrike orthe Tajoura detention centre,
EU Spokesperson Maja Kocijeie stated iOur position is clear, the conditions in which
migrants are held in detention centres are unacceptable and detention centres should be
c | o sHowever,despite stating that detention centres should be cldsed;lear that

bothltaly and the EUhave both funded the refurbishment of Libyan detention centres and

221 Global Legal Action Network (GLAN), Association for Juridical Studies on Immigration (ASGI) and Italian
Recreational and Cultural ABsirepean iCautt of Auditors BdRe@1nipng,the A Co mp | &
Mi smanagement of EU Funds by the EU Trust Fund for Af
Management in Libyads Hpsdvgvivataawatch.org/@ews/2020/apHidya-l@gat2 O ;
complaintfinance27-4-20.pdf

222 Responding to a question about the EU's role in Libyan detention facilities, raised in the European Parliament

on 5 October 204, European Commissioner for European Neighbourhood Policy and Enlargement Negotiations
Johannes TFhe Bldoes aat fdnd thdimanagement of these centres but supports international

organisations to improve access to life saving protection semizkassistance (e.g. by providing sanitation or

ventilation, identifying the most vulnerable cases in those centres) as well as to develop alternatives to detention
which will serve as spaces where the most vulnerable cases can receive special adfa@p@an Parliament,
AAnswer to Written Question: Answer Given by Mr Hahn
http://www.europarl.europauésides/getAllAnswers.do?reference281 7004251 &language=EN
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funded the distribution of aid within these facilities order to keep them up and

running??3

175. On 3 February 2017, the European Council published the Malta Declaration which
stated that among the European Courcjbriorities would be tdiensure adequate

reception capacities and conditions in Libyarfor g r &°fht s 0

176. Yet reports about appalling condit®nincluding torture, abuse and human rights
violations, are rif¢?°and a 2014 HRW report found that the EU and Italy had committed

some 12 million EUR to the centres for the following four yé#s.

177. As part of its European Neighbourhood and Partnership Instrument (ENPI) programme,
the EU also announced in January 2014120 mi | | i on pr ogr amme t o
based migration manage me indudirggimpdrowng detention sy st

corditions and reviewing administrative procedut&s.

178. ' n rel ation to |t al terien cantres imltibgar, thelNdbisalf p p o r t
stipulates, without any conditions cgservationsthat theadapation and financing of
reception centres wile enabled thrmghresource andfunds made available byaly and
the European Unigff®and that this wouldnclude fitraining of the Libyanpersonnel

2Human Rights Watch (HRW), f#dLibya: Whipped, Beaten, :
http://www.hrw.org/news/2014/06/22/libyahippedbeaterandhungtrees European Commission (EC),
ASupporting-Bismaln MRigghattd on Management and Asyl um Sys/
http://europa.eu/rapid/presslease MEMG14-26 en.htm A mnesty I nternational, i Amn
Report 2013. The State of the Worldés Human Rights. L
http://files.amnesty.org/airl3/Amnestyinternational_AnnualReport2013_complete .en.pdf

224 Malta Declaration by the members of the European Council on the external aspects of migration: addressing

the Central Mediterraneanute, Statement of the European Council, 3 February 2017,
https://www.consilium.europa.eu/en/press/pnedeases/2017/02/03/mailtkeclaration/

2Eurgpean Parl i ament , PIECihvestigatomintalibyan d@terientcantoes fanded by
theEWH , 27 J atpe/wavwelr@parl.europa.ewceo/documentAB-2017004251 EN.html#defl
26Human Rights Watch (HRW), f#fLibya: Whipped, Beaten, :

http://www.hrw.org/news/2014/0628ibya-whippedbeaterand-hungtrees

2TEur opean Commi ssi on ( ECBasediv@ratopManagemerg anth AsytanSysiein g ht s
in Libyaod, 2h@p:/dueoparaipid/pre2s@ldade; MEMGEL4-26 en.htm

22MoU preamble Areaffirming the resolution determinat:i
issue of clandestine migrants crossing Libya to reach Europe by sea, through the provision of temporary

receptions camps in Libya, under the exclusive contro
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within the ... reception centres to face the illegal immigration cond@ifig he Italian
government therefore had a clear and explicit intention from the outset of its agreements
with Libya, to help fund and support the creation of the detention centres throughout the

country in which severe human rights violations have taken.place

179. The OHCHR noted thabetween the repoiDetained and Dehumanizepgublished in
December 2016 and the subsequent refiDesperate and Danger@upublished in
December 2018the fisituation has not improved in the past two years, despite
overwhelmingevidence of horrific abuses and increased attention given to the issue at
global and regional levad$3 The OCHCR concludkthat the Libyan authorities have

been unable or unwilling to prevent the ongoing abuse suffered by migrants and refugees.

180. On 14 Noember 2017, after UN human rights monitors visited four detention centres
in Tripoli, the UNHCR stated that fAthe inc
states have done nothing so far to reduce the level of abuses suffered by migtants

moni toring, in fact, shows a f.ast deteriora

181. In the 2020 annual report of the UNHCR on the situation of human rights in Libya, it
was noted that the Libyan Ministry of the Interior lacked the ability to exercise control
over the detention centréd The report notes that although the Ministry of Interior
ordered the DCIM to close three migrant detention centres (in Misrata, Tajoura and
Khoms) on 1 August 2019, Tajoura and Khoms detention centres remained open as at 6
December 2019, and the Libyan Gbauard continued to hand over migrants and

refugees intercepted at sea to these centres.

182. On 7 Jun€019 OHCHR called upon th&NA to immediately launch an independent
investigation to locate hundreds of migrants that went missing between 30 ApgBand
May 2019 that were allegedly sent to Khoms detention centre, but were never found. To

date, no independent investigation has been launched. This situation is of serious concern,

222MoU article 2(2) and (3).

20UNSMIL & OHCHR, 20 December 2018, op. cit, p.4.

231 Annual report of the United Nations High Commissioner for Human Rights andsefahe Office of the

High Commissioner and the Secret@e ner al , fASi tuation of human rights i
technical assistance and capatity i | di ng measures received by the Gover
p.8; https://reliefweb.int/sites/reliefweb.int/files/resources/A HRC 43 75 E.pdf
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as migrants and refugees continue to be particularly vulnerable to traffickto being

sold to smugglers, including for sexual exploitation.

183. The UNHCR annual report suggests that the number of migrants and refugees dying in
the Mediterranean upon leaving Libya has in fact increased as a resulsbéittewnof
Operation Sphia in March 2019, and due to the continued criminal and administrative

proceedings by the Italian government to deter independent search and rescue operations.

184. The report notesfin total, there were at least 743 known deaths in the Central
Mediterranean in 2019, with the death rate steadily increased over each of the past three
year®. The sanctioning of independent search and rescue operations has also manifested
in direct threats from theCG. On 26 October, alleged members of LHi@&G threatened a
humanitarian search and rescue vessel and fired shots in the air as the vessel attempted to
rescue 90 migrants off the coast of Libya. These actions led many of the migrants to jump

overboard before the vessel eventually rescued them.

185. The fundirg from the EU Trust Fund has also been extensively criticised by human
rights NGOs for contributing to a deterioration of human rights conditions for migrants
and refugees in Libya. Amnesty Internatiohalsstated fiThe EU member states have
contributed m many different ways to the increased capacity of the Libyan authorities to
intercept men, women and children at sea and take them back to Libya where they are
arbitrarily placed irdetention centers where torture, exploitation and sexual violence are

wides prZad. o

186. The EUTF has not been conditioned on the Libyan authdritlesing the detention
centres and releasing the thousands of people unlawfully detained. Instead, EU
governments have maintained that the EUTF®G
detention centres. However, Amnesty International and Human RightishWlave both

concluded that the EUTF has not improved conditions, and has instead facilitated their

222 UNSMIL & OHCHR, 20 December 2018, op. cit., p.8.

BForbes, fHuman nRsi gShatys EQY gvionniezya tliso Responsi bl e For Th
16 July 2019https://www.forbes.com/sites/freylindsay/2019/07/16/hwmghts-organizationssay-e-u-money
is-responsibldor-the-plight-of-refugeesn-libya/#65dab4dc7b63
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continuatior?®* In a statement oril July 2019, thelnternational Organization for
Migration (IOM) and the UN High Commissioner for Refugees (UNHCR) cdbedll
funding to be conditional on closure of the centres, with a range of proposals to allow
immediate release of detainéésTo date, no such condition has been imposed.

187. The failure of the EU and Italian funding and assistance to the Libyan authorities to
improve the human rights situation for migrants and refugees has been partly attributed to
the overall dysfunctional security situation throughout the country as aeésahtinued

armed conflict.

188. The OCHCR and UNSMIL repors t at ears of dirnved conflict and political
divisions have weakened Libyan institutions, including the judiciary, which have been
unable, if not unwilling, to address the plethora of abusesiatations committed against
migrants and refugees by smugglers, traffickers, members of armed groups and State

of ficials, withk near total impunity.d

189. This assessment washeed by the UNHCR which state@rmed groups, including
those integrated undera®¢ institutions, continued to be primarily responsible for human
rights violations and abuses and violations of international humanitarian law. National
institutions were unable, and in some cases unwilling, to ensure accountability or to end
impunity. 2’ The lack of a stable and competent government, and the continued armed
conflict in Libya, hae made ineffective any efforts by the Italian government, or through
the EU Trust Fund, to improve the human rights conditions of migrants and refugees in

Libya.

190. In October 2019, the UK Foreign Affairs Committee of the House of Commons
explicitly stated that the EUOGOS migration
strengthened armed groups and undermined stability in Libya in order to achieve the short

term Awinod of reducing migrant numbers. Th

Z4Amnesty I nternational, AEuropean Union/ Libya: Act N
https://www.amnesty.org/en/latest/news/2019/07/eurcpeém-libya-actnow-to-savelives/, and Human

Rights Watch, 21 January 2019, op. cit.

25UNHCR &1 OM, AUNHCR and | OM joint statement: I nternatic
Libya must c¢ ha rhtips/bvww.unlicr.odgnéws/pres$1201D/7/5d2765d04/yidmrjoint-
statemeninternationalapproackrefugeesmigrantslibya.html

28 UNSMIL & OHCHR, 20 December 2018, op. cit., {4

2TUNHCR Annual Report, 23 January 2020, op. cit., p.14.
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The EUO6s migration deals wtertnh Li bya ha
political Awino of cutting migrant numb
human rights abuses, strengthening armed groapd, undermining

stability in the longer term. There is compelling evidence of laogde

arbitrary detention, torture and sexual violence against migrants, and

we are concerned by the evidence that UK funding could be

contributing to these abuses. We nexnend that the UK should put in

place robust monitoring and safeguards to ensure that its funding to

migration programmes in Libya is not contributing to abuses, as well

as to strengthen protection for migrants in Libya, and should press its

European partars to do the same. Ensuring close dialogue on

migration with European partners after Brexit will help the UK to make

this case. In its response to this report, the Government should set out

its assessment of how far human rights measures within itsaasist

to the Libyan Coastguard have i mproved
performance, including actions taken, dates, and quantifiable
measures.

191. The evidence overall demonstrates tlgspite statements by both the EU and Italy
that trerelationshipwith Libyan authorities is concerned with human rigtite,enormous
amounts of funding and suppdrave systematically contributed towards human rights
violations and improved the capacity of Libyan officials to sustain abusive practices.
Despite a declarationof opposition to Libyan detention centres, the Italian and EU
authorities have actively contributed to the maintenance and refurbishment of these
centres, and have implemented no reliable safeguards, risk assessments, criteria or

benchmarks to ensure tHhaitman rights practices are secured.

K. Renewal ofthe MoU in February 2020

192. Within the three years that the original MoU was agreedat least 40,000 people,
including thousands of children, have been intercepted blyGlBeandforcibly returned

to Libya.
193. Despite the weldocumented and extensive human rights violations related to these

interceptions, the government of Italy made a decision to renew the MoU with Libya in

October 2019. The Italidgroreign MinisteyLuigi Di Maio, told the Italian parliament that
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it would be Aunwise for IlItaly to break off

seekers and combat** ng human traffickingbo.

194. The MoU was renewednd extended for a further three years from 2 February 2020
with the same conditionsand the Italian government continues to help facilitate the

interception of migrants crossing the Mediterranean from Libya.

195. The decision to renew the MoU has beedely and internationally criticisethcluding
by UN institutions and NGOs concerned with human rights. In a statemé&fatabruary
2020 entitled AIOM Calls on the International Community for Urgent Action to Find
Alternatives to Disembarkation nbya dhe IOM called for the international community,
including the European Uniorto find alternative disembarkation mechanisms for
mi grants fleeing from Libya, hours after T
Libya Chief of Mission statedi Lbyacannotwaé it i s ti me for concr
lives rescued at sea are taken to ports of safety, and to end the system of arbitrary
deter®iono.

196. The IOM refers to evidence documented by the UN relating to the abuse, torture and
disappearances of migrants in Libya and the brutal conditions within Libyan detention
centresand concludes that a new approach is needed.

197. Amnesty International and Human Rights Watch have both stated that Italy has become
complicit in human rights vialtions through the continued facilitation of migrants crossing
the Mediterranean and their forced return to Libya. In a statesmigtied fiLibya: Renewal
o f mi gration deal confir ms | t alryedfsu gcecenspol i
Amnesty Internatinal stated thahe decision of the Italian government to ignore the

horrific abuses inflicted on tens of thousands of peoplaiLibya and renew the MoU

23%8The Guardian, 'ltaly to renew antnigration deal with Libya’, 31 October 2019,
https://www.theguardian.com/world/2019/oct/31/itédyrenewantimigrationdeatwith-libya

I nternational Organization for Migration, @l OM Call
Find Alternatives to Di s e mb ahttpk:/éawnv.iom.intinaws/ibrtablsy a o , 19h Fe
internationalcommunityurgentactionfind-alternativesdisembarkatioslibya.
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was a shameful display of how far EU governments are prepared to go to keep
mi grants frsharedBEUr ope’ s

198. The accusation of complicity was echoed by Human Rights Watch in a statement dated
12 February 2028* where it statethat because the extent of the human rights violations
in Libya is known to the Italian government, the decision to renewMb¥ nonetheless
makes Italy complicit in the abuse. A spokesperson for Human Rights Watch$tatéda | y
candét paper over its complicity in the suf
hands of the Libyan Coast Guardo. The stat
must insist on the closure of detention centres, increase evacuiiiond.ibya and

resume a leadership role in saving lives in the Mediterranean.

199. Despite the international condemnation of the renewal of the MoU between Italy and
Libya, the terms and conditions of the agreement remain in their unchanged form and the

Italian authorities continue to provide support to Itk to intercept migrants cresg
the Mediterranean.

0Amnesty International, fALi byal:y6Rse nccowap! iocfi tmji girma tti cornt
and r ef ugees 0 htp&/BAvww.aanneaste argyn/latesirizws{2020/01/liby@newalof-migration
dealconfirmsitalys-complicity-in-torture-of-migrantsandrefugees/

2'Human Rights Watch, dAltaly: Halt Abusive Migration ¢
https://www.hrw.org/news/2020/02/12/itahalt-abusivemigration-cooperatioribya.
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THE LAW

A. Introduction

200. In this sectiorwe first demonstrate that the facesset out abovegstablish thathe
conditionsfor an inquiry procedurander Article 20 of the CA&re satisfiedbecauséhere
existsfireliable informatiord containingfiwell-founded indicationsthat fitortured within

the meaning of Article is beingfisystematically practicébn refugees and migrants

201. Wethendiscuss he juri sdi ct i on®odpurgosesaf Arficke 2091y fit er
We submitthat thistermis not limited to thenational territory of a Stateapty butrefers
to Aany territory under itsjurisdiction 0 (CAT Art. 2(1), our emphasis)The test for
whether a State party exercisingurisdictionoutside its bordersentres orthe notionof
fide factoe f f e c t i \owerthe mdividuals badeain questionGC 2, § 16)

202. We showthat Italy is exercisingde factocontrol over refugees and migranta the
Central Mediterraneahy organizingtheir pull-backs througha proxyforce the LCG
which is funded, equipped, trained and directed by Itadger the framework of an
i nternational agreement whos bypmpudngldbygae i s t
with the necessamgsourcedor this purpose

203. The Committee has found that interdictions on the hightba&sre accomplished by
a State partyin concert with a foreign country with wdhi it has concluded an international
agreement governinigordercontrolcooperationcome under the purview of the CAdr

jurisdictional purpose§).H.A. v. SpairfMarine 1), §8.2).

204. 't al ydbs obligations wunder the CAT are t
widespread and systematic torture of refugees and migrants pulled halckatthrough
its proxy the LCGand an Article 20 inquy procedure is warranted.

205. I n addition to the jurisdicti oooaceptar gume
extraterritorial conduct, we also discuss httaly can be held accountabtarough
breaches oits positive obligationgo prevent torture andalternatively,for breaches of
international law principles enshrined in the International Law Commigséoticles on

the Responsibility of States for Internationally Wrongful Acts.
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206. Finally, we show thathe various reasons lItaly has given to justgyull-backstrategy
i ncluding fcount er i ang otleekeltdenviagstdtementsnadegn net wo

its correspondenasith the UN Special Rapporteurare without merit.

B. Argument

207. Article 20(1) of the CAT provides:

If the Committee receivesliable information which appears to it to
containwell-founded indicationsthat torture is beingsystematically
practisedin theterritory of a State Party, the Committee shall invite
that State Party to coperate in the examination of the information
and to this end to submit observations with regard to the information
concernedour emphasis).

208. l'taly is subject rytpmcetureandd Ariciei2ledaeseiddd | nqui

not opt out of this procedure upon ratification of the CiATaccordance with Article

28(1).242

a. The evidentiary standards of Article 20(1) are satisfied

209. Aswe demonstrated in the factual sectiie, torture ofefugees anthigrantsin formal
and informal detention centres nbya has beerconclusivelydocumented byJnited

Nations bodiesncludingthe OHCHR and UNSMILas well asnternational NGOsuch
HRW, Al andMSF (seeSectiors | andJ).

210. Noneof thefactud findings of these organisationkave ever beenontested in any
relevant context On the contrary,ltalian and Europeanofficials have publicly

acknowledgedhe accuracy of the informatigeeeSection J)The Italian Deputy Minister

242 Seehttps://indicators.ohchr.org/
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of Foreign AffairsMario Giro,speakingo the presg 2017, stated th&r] eturning those

people is like condemning them to hét?

211. InternalEU documents reveal thencontesteciwarenessn the part oEU officials
(and by implication of Italian officials)f the situatiomawaitingrefugees and migranis
Libya.2** The President of the European CommissiteanClaude Junckersaid in his
State of the Union Addressm 2017 fEurope has a responsibility— a collective
responsibility — ... to put an end to this scandalous situation [of inhumane conditions

in detention or reception centres] that cannot be made to lagé*®

212. Several United Nations Special Rapporteurs (&6t)siderthat the grave abuses of
refugees andnigrantshave beerfactually establishedwWe recall thattiey includethe
Special Rapporteur on torture and other cruel, inhuman or degrading treatment or
punishment, the Special Rapporteur on the situation of human rights defenders, the Special
Rapporteuron the human rights of migrants, the Special Rapporteur on contemporary
forms of racism, racial discrimination, xenophobia and related intolerance, and the Special

Rapporteur on trafficking in perso(seeSection D below§*

213. Similarly, the ICC prosecutanformed the United Nations Security Council on 9 May

2017that she wasonsideringghei f easi bi |l ity of openinAg an i
related crimes in Libya should t HK%She€Court o
repeated &r concerns in November 2017, noting epor t s of unl awf ul k

the execution of detained persons; kidnapping and forced disappearances; torture;
prolonged detentions without trial or other legal process; and arbitrary detention, torture,

rape and otherik r eat ment of migrants in official a

243 Mario Giro, Deputy Minister of Foreign Affairs, Italy, quoted in: Marco Menduai Stampa6 August

2017, Ha&igor.i é&ntrare quelle persione vuol dire condann
https://www.lastampa.it/2017/08/06/italia/gifarerientrarequelle personevuol-dire-condannarlellinferno-
SXnGzVIzftFI7fNGFCMADN/pagina.html

2% TheGuardian i The gr eat Eur Bvileneerbtained by thecCriardian expodea & :
coordinated and unl awful EU assault on the, i ghts of
March 2020 https://www.theguardian.com/world/2020/mar/12/revedtedgreateuropearrefugeescandal

245 Juncker, 2017, Statef-the-union address

https://ec.europa.eu/commission/presscorner/detail/en/SPEECH_17_3165

246 Seehttps://spcommreports.ohchr.org/

247 Fatou Bensouda, Prosecutor of the ICC, 9 May 2017, Statement to the UNSC on the Situalipa; in Li
https://www.icccpi.int/pages/item.aspx?name=17058p-statlib.

28 cCc, 2017, fStatement to the United Nations Securit)
1970 ( BitpsiMwywdceepi.int/Pages/item.aspx?name=otp_lib_unsc
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214. In a letter of 13 February 2020 the Italian Minister of Foreign Affairs, the CoE
Commissioner for Human Rights called for the immediate suspension of Italian
coll aborati on wi t hgreatlamount o &iddn@poiatingdoeserious At h e
human rights violations faced by migraldsn d asyl um seeke(@w retur
e mp h a%°in&i3 reportives Saved. Rights Protectedidging the protection gafor
refugees and migrants in the Mediterrangdhe CoE Commissioner considered the
serious human rights violations againstugees, asylum seekers and migrants, to be an
established fact®

215. In its Concluding observations on the fifth and sixth periodic reports of Italy the
Committee t sel f e x pr es sattle lalkeof assoranses that cooperations A
for the purpose d enhancing the operational capabilities of the Libyan Coast Guard
or other Libyan security actors would be reviewed in light of possible serious human
rights violationsoincluding specificallyby the LCG and the DCINR!

216. Therefore, we consider it established thah e criteria of Air el i
containfogndwdl | ndi cat i aboss of migrinior pugposesy st e ma
of Article 20 of the CAT are satisfied.

b. The treatment of migrants amounts to“ torture ” under Article 1

217. We also consider it established that the treatment to which migrants are subjected

amounts to torture within the definition of Article 1 of the CAT.
218. Article 1 of the CAT provides:

For the purposes of this Convention, the tétonture” means any act

by which severe pain or suffering, whether physical or mental, is
intentionally inflicted on a person for such purposes as obtaining from
him or a third person information or a confession, punishing him for

249 pvailable athttps://www.coe.int/en/web/comnsi®nert/commissioneurgesitaly-to-suspeneto-operation
activitieswith-libyan-coastquardandintroducehumanrights-safeguardsn-future-migrationco-opera

250 CoE Commissioner for Human Rightsyes Saved. Rights Protected. Bridging the protectionfgep

refugees and migrants in the Mediterranedmne 2019https://rm.coe.int/livesavedrightsprotectedbridging
the-protectiongapfor-refugeesd168094eb87

BIUN Committee against Torture, fAConcluding observati
CAT/C/ITA/ICO/5-6, 17 December 2017, para. 22.,

https://tbinternet.ohchr.org/ layouts/15/treatybodyexternal/Download.aspx?symbolno=CAT/C/ITA/CO/5

6&Lang=En
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an act he or a third peon has committed or is suspected of having
committed, or intimidating or coercing him or a third person, or for
any reason based on discrimination of any kind, when such pain or
suffering is inflicted by or at the instigation of or with the consent or
acquescence of a public official or other person acting in an official
capacity. It does not include pain or suffering arising only from,
inherent in or incidental to lawful sanctions.

Severity of pain or suffering

219. In Libya, refugeesand migrantsuffer extreme physicaviolenceat the hands of the
Libyan authorities.The treatment includedrownings, beatings, burnings, electrical
shocks summary executiongprced labour anather severabuse the detailsof which
were provided above i8ection I.

220. Sexual and genddrased violence in detention, including rape of women and girls, is

widespread and systemafgeeSection 1)

221. Indefinite and arbitrary detentionunderconditionsthat are so extreme that they are
life-threatening is the norm A German diplomat stationed in Niger described the
conditionsin migrant detention centres in Libyms fic o n e&eamtpr altiikoeno

internalcorrespondere with Chancellor Agela Merket® (seeSection ).

222. Detainees are deprived of necessagdical treatmengnd aresystematicallyexposed
to undernourishment, evestarvation Conditions aregrotesquelyunhygienic and
detaineesincluding pregnant women and children, becomaritl diefrom preventable

diseasegseeSection ).

223. ltis beyond tpute thasuch forms btreatmentand conditionsausefiseverepain or

suf f ebroitrhg & p hy s i c ading to the ldvel bfonterawittan tiie meaning
of Article 1 of the CAT

252 German diplomat stati@d in Niger in an internal cable to Angela Merkel, 29 January 2017, quoted in:
Deusche Welle, 2017,ibyan Trafficking camps are hell for refugees, diplomats say
https://p.dw.com/p/2WaEd
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Intentional infliction by a public official

224. The treatmentlescribed above occurs whole or in partvhile refugees andigrants
are detained or otherwise in the custody of Libyan authqritigilly on boardor under
direct control olL.CG vesselavhere the abuses begand subsequentipsideformal and
informal migrantdetention centresperatedy the DCIM.

225. We recall that the Libyan authorities referred to here are operating at the request of, and
with the resources made available by Italy, under the framework of a bilateral agreement.

SeeFacts Sections A G.

226. It would be difficult to mantain that regular beatis@ndrapes by prison guards or the
systematicstarvationof persons in detention includigomen andchildrendo not meet
the broadly definedntentionalityrequiremenof CAT Article 1 ( ifitentionally inflicted
€ for anyreason based on discriminationasfyk i n. #Veé gonsider this element to be

met.

227. Moreover,personsvho areinterceptedn the Mediterraneaand pulledback toLibyan
territory by the LCG are by definition in the custody labyan law enforcement
authoritesWe consi der t he 0 mpltheldéficitioroof tbriurdo kel 6 el €

satisfied

228. We concludehat all the relevant elements of the definition aofiireas it is defined in
Article 1 of the CATare fulfilled.

C. The requirement of a“ systematic practic€ is met

229. The Committee has provided t he fofdortdreo wi ng
for purposes of Article 20(1):

The Committee considers that torture is practised systematically when
it is apparent that the torture cases reported have not occurred
fortuitously in a particular place or at a particular time, but are seen
to behabitual, widespread and deliberaia at least aconsiderable

part of the territory of the country n g u e $otrierophasisi®@

253 OHCHR, Confidential ingiries under article 20 of the Convention against Torture;
https://www.ohchr.org/EN/HRBodies/CAT/Pages/InquiryProcedure.aspx
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230. As the factual section demonstratdgere is a wealth of informatiacshowingthatthe
torture of refugees and migraratsrosd.ibya is widespreadroutine,hasmanifested ver
a prolonged period of timéasting for yearsand occurs in the multiplelifferent
geographical locations where the formal and informal detention centres are .|dFated
recall that there are approximat@§formal detention centrexcrosdifferent parts of the
country(seeSection I).

231. We thereforeconsider it uncontroversial that torture isiss y s t practc® within
the meaning oArticle 20(1) of the CAT.

d. Extraterritorial jurisdiction: Italy is exercising de facto control over

migrants in the Central Mediterranean through its proxy, the LCG

Extra-territorial jurisdiction under the CAT

232. The t er m,fdr pueposesiotAdicley2d) of the Conventionis a jurisdictional
term which must be construeds reachingany caduct for which a State partg

responsible, even extraterritorially, by virtueextercising control of an area or persons

233. Atrticle 2(1) of theCATp r o v i d[&]ach StéeaParty Bhall take effective legislative,

administrative, juttial or other measures to prevent acts of tortu@nwterritory under

its jurisdictiord0 ( our emphasi s) .

234. Articl e 2(2) NpProowixdceesptti loamtal A ci rcumstance

invoked as a justification of torturebo

235. Th e Co n v prsdictiomat grevisionat Article 2() assumeghat there will be
situations where States parties exercise jurisdiction beyond their borders and it expressly
extends the protections afforded by the Convention to those sityatiensgo fiany
t er r contwlled/by the State party.
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236. Whil e the Committeeds past practice unde

254 nothing in its

torture occurring within thenational territory of a State party,
jurisprudence nor in the CAT itself can be constiuaslimiting the scope of the
jurisdictionalterm i t e r raof that articleto the territory of the Statparty. On the
contrary, as we demonstrdielow, the Committee has clarified that its interpretation of

the extraterritorial application of the CAT apgd to all provisions of th€onvention

237. In General Comment No. 2, the Committee explained that the jurisdiction of a State

party refers to any territory in whichite x er ci se s, directly or it
part,de jureor de factoeffective comn r o | I n accordand¢@&2w t h in
§ 16).

238. This interpretation of the jurisdictional scope of the Conventiomds ample
confirmation in thgurisprudenceof other international bodiga relation tohuman rights
treaties.Notably, te International Court of Justice (ICJ) has repeatedly affirmed that
international human rights treaties have extraterritorial application for jurisdictional

purposes>

239. Both the UN Human Rights Committeand theEuropean Court of Human Rights
(ECtHR)havedevelopedestsf or j uri sdi cti on based on a st

an area or persons.

240. In General Comment no. 31, the Human Rights Comnstetedhati € a St at e pa
must respect and ensure the rights laid down in the Coveenamyone within the power
or effective control of that State Party, even if not situated within the territory of the
St at e (Gunemphpsisi>®

241. Inits recentGeneral Commemnto.360n the right to lifethe Human Rights Committee
explainedthatjurisdiction under thenternational Covenant on Civil and Political Rights

(ICCPR includes persons located outside the territory of the State party whose rights are

254 Turkey 1994, Egypt 1996, Peru 2001, Sri Lagk@2, Mexico 2003, Federal Republic of Yugoslavia (Serbia
and Montenegro) 2004, Brazil 2008, Nepal 2012, Lebanon 2014, Egypt 2017,

https://tbinternet.ohchr.org/ layts/15/TreatyBodyExternal/Inquiries.aspx

255|CJ, Bosnia and Herzegovina v Serbia and Montenedudgment, paras 46@1;Legal Consequences of

the Construction of a Wall in the Occupied Palestinian Territégvisory Opinion, para 11Armed Activities

on the Territory of the Congdudgment, para 216; Provisional Measure in the caGeaifgia v. Russian

Federaton No. 35/ 2008, p aTenritorialilyand Asylane Lawt The Bse oftT¢rréasial A
Jurisdiction to Circumvent Legal Obligatioasn d Hu man Ri g ht, dlethertands Yearlsopkoih s e s 0
International Law 2016 (2017).

256 CCPR, General Comment no. 31, § 10.
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faffectedd by a St aftnei | p aatharygétigities, in a direct and reasonably

foreseeable manmnefour emphasis}®’

242. In the same paragraph of General Comment nott86Human Rights Committee
emphasised thadt St at es parties are also required t
individuals located on marine vessels or aircrafts registered by them or flying their flag,
and of those individuals who find themselves in a situation of distress at seim

accordace with their internat(ouwemphasisP®d| i gati on

243. In a Joint General Comment, the UN Committee on the Rights of the Child and the UN
Committee on the Protection of the Rights of All Migrant Workers and Memberseaf Th
Families (CMW) provided peci fi cal ly i n r el ajjuisdiaiont o mi g1
cannot be limited/excluded in zones or areas subjected to migration control
operations, including international waters or other transit zones ...” (our

emphasis§>®

244. Similarly, the jurisprudence dhe ECtHR makes clear thé&dr jurisdictional purposes,
a member st aextendssto afiebseer whichtit @xergisesieffective control
and authority 0, even if outside of its geographit¢aundarie<®°

245. Inlssa and Others v. Turkey (application 84821/96 it was stated that:

Article 1 of the Convention could not be interpreted so as to allow a
State party t@erpetrate violations of the Convention on the territory
of another State, which it could not perpetrate on its own territory.

The Court consequently has to ascertai
relatives had beennder the authority and/or effective contrpbnd

therefore within the jurisdiction of the respondent State as a result of

t he | at temitoridlsicts€¢onrtemphasis).

257 CCPR, General Comment no. 36, § BBis formulation provides for a broad scope of state action triggering
extraterritorial huran rights liability based on thiereseeable impactof state action on individuals outside a
stateds territory. In doing s odefadtoordejuregantob|l vy goes even
258 CCPR, General Comment no. 36, § 63.

259 Joint General Comment No. 4 of the UN Committee on the Protection of the Rights of All Migrant Workers
and Members of Their Families (CMW) and No. 23 (2017) of the Committee on the Rights of the Child, at § 12.
260 Seelouzidou v. Turkey (Preliminary Objémns), ECtHR, Application No. 15318/89, Judgment of 23 March
1995, para. 62ssa and Others v. Turkegpplication No. 31821/96, Judgment of 16 November 2004, paras. 68
and 71;Al-Skeini and Others v. the United KingddBCtHR, Application No. 55721/07uydgment of 7 July

2011, para. 13MHirsi Jamaa and Others v. ItalfECtHR, Application No. 27765/09, Judgment of 23 February
2012, para. 73ad v. TurkeyECtHR, Application No. 60167/00, Judgment of 28 June 2007, para. 53.
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246. Inthe case oAl-SkeinivUk he Court affirmed the existel
the State, through its agents,eesises control and authority over an individuahd
Awhen, as a consequence of | awf ul or unl e

exercises effective control ah area outside that nationalt r i.?*or y o

247. In a series of cases, the ECtHR hasitbthat the jurisdictional links particularly clear
when the conduct of a state is governed by an internatiea&yprovidingthe framework

for the exercise of extraterritorial authorffy.

Extra-territorial jurisdiction specifically in the context of refoulement on the high

seas: the case ¥ H.A. v. Spain (Marine 1)

248. In the specific context of migrant interceptions at dea,Gommittee has found that a
State party exercisee factocontrolwhen such interceptiorese organized and executed
by a State party in close collaboration with the authorities of a third couhHyA( v.
Spain (Marine 1) Communication no. 323/2007, § 8.8ee alsoSonko v. Spain
Communication no. 368/2008 10.3).

249. InJ.H.A, a Spanish rescue tug sailing from Tenerife interceptddainiae I, a migrant
boat in distress in international waters with 369 persons on board. Under a diplomatic
agreement negotiated between Spain and Mauritania in the daysiglltwe rescue, the
Marine | was brought to Nouadhibou, Mauritania, where the passengers were allowed to
disembarkwo weeks laterThe Spanish authorities provided technical assistance with the
identification, status determination and repatriation proedsie the migrants remained

detained in a former fish processing plant in the harbour

250. The author of the communication complained that the conditions dvidhee I, and
the conditions in Nouadhibou where they were subsequently detained for sevefra, mont

were unsanitaryand overcrowded and that the migrants had at various tinesl

261 Al-Skeini and Others v. theniled Kingdom ECtHR, Application No. 55721/07, Judgment of 7 July 2011,
paras 13kt seq.

262 SeeGlizelyurtlu and others v. Cyprus and TurkBgZtHR [GC] Application No. 36925/07, Judgment of 29
January 2019, para. 186, summarising the reasoniiliyieva and Aliyev v. AzerbaijaBCtHR, Application No.
35587/08, Judgment of 31 July 2014, paras5%8Guzelyurtlu and others v. Cyprus and Turkep. cit., para.
188;Romeo Castafio v. BelgiumBCtHR, Application No. 8351/17, Judgment of 9 July 2Qiafa. 42.
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insufficient food and medical attention. According to the complainant, these conditions

amounted to torture and-titeatment in violation of Articles 1 and 16 of the CAT.

251. The complainant also alleged thas part of the diplomatic agreement, Mauritania had
been paidi 650,000 by Spain to take in the migrants, that Spain remained responsible for
them because Spain had rescued them in international waters and was irothizege

supervision during the entire period of their detention in Nouadhibou.

252. Spain objected to the admissibility of the complaint on the basis that the events did not

occur on Spanish territory and t hteCATt ore di

253. The Committee rejected thisargumentot i ng Spainds heavy i nvo
operation andhenon land in Mauritania during the processing of the migrants pursuant

to the bilateral agreement with Mauritania.

254. Under these circumstances, tGemmittee found that Spain had exercisiedfacto
control over the migrantssiggering jurisdiction under all aspects of the Convention
i ncluding for pur poses of t he udemthe tt ee’

individual complaints mechanism of Article 22:

8.2 The Committee takes note of the State party's argument that
the complainant lacks competence to represent the alleged
victims because the incidents forming the substance of the
complaint occurrd outside Spanish territory. Nevertheless, the
Committee recalls its general comment No. 2, in which it states
that the jurisdiction of a State party refers to any territory in
which it exercises, directly or indirectly, in whole or in paig

jure or de facto effective control, in accordance with
internatioral law. In particular, it considers that such
jurisdiction must also include situations where a State party
exercises, directly or indirectlyle factoor de jurecontrol over
persons in detentionThis interpretation of the concept of
jurisdiction is applicable in respect not only of article 2, but of

all provisions of the Convention, including article 22n the
present case, the Committee observes that the State party
maintained control over the penss on board the Marine | from

the time the vessel was rescued and throughout the identification
and repatriation process that took place at Nouadhiblou.
particular, the State party exercisebly virtue of a diplomatic
agreement concluded with Mauritanja constant de facto
control over the alleged victims during their detention in
Nouadhibou. Consequently, the Committee considers that the
alleged victims are subject to Spanish jurisdiction insofar as the

74



CSDM submission under Article 20
of the UN Convention against Torture

complaint that forms the subject of the present communication is
concernedour emphasis).

255. Following the above reasoninigis clear thathe notion of extraterritorial jurisdiction
extends to all provisions of the CATncl udi ng those that provi
supervisory mechanisms, suchthe one at issue her@rticle 20. It is also clear that
under circumstances where the State party is exercising control over migrants pursuant to
a cooperation agreemenith aforeign county, theState party is exercising its jurisdiction

for purposes of the CAT.

256. Like the Spanish authorities id.H.A, the Italian authorities in the Central
Mediterranean are exercising factocontrol over refugees and migrampislled back by
the LCG,by virtue of an international agreement with Libya, the Me&kSection J)

257. Arguably, the extent of Italian control over the persons in question is much more
evident than inJ.H.A, taking into consideratiothe very extensive and muftceted
material financial and politicalassistance ltaly is providing Libya in this contek As
the factual section established, the LCG is an entityeated, funded, equipped, trained
andis directed in real time by ItalyAlthough the LCG is nominally a Libyan authority,
we submit thait is in fact acting as branch of the Italian navy.

258. The UN Human Rights Council s Speci al R a
summary executionsasreached the same conclusamto the extent of control exercised

by Italy (and its EU partners) oviterceptions irthe MediterranearSheaffirmed

[Since the]European Union and its member States have put in place
an extensive surveillance system focused on security and border patrol
[and have] chosen to provide security in the Mediterrandaa States

me mber s of t he E ur @emEeising subicento n é ar e
functional control to be subject to the one obligation inextricably
linked to ocean surveillance: an adequate and effective system of
rescue. This includes the implementation of the principlenof+
refoulement including to unsafahird countries, the protection of
refugees and migrants, including against preventable and foreseeable
loss of lives, and support to ships operated by-gwvernmental
organizationf our emPPhasis) . o

2UN Special Rapporteur on extrajudicial, arbitrary ar
and mi,WN Bac.tAF2335, para. 64.,
https:/feliefweb.int/sites/reliefweb.int/files/resources/N1725806.pdf
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259. As to the legal effects of the exercise of such éxgar r i t or i aUNSpexialnt r ol ¢
Rapporteur on Torture and Otheruel, Inhuman or Degrading Treatment or Punishment
has stated unambiguously that it triggers the international responsibility of the controlling
staté®

States are responsible for internationally wrongful acts or omissions
that are legally attributable to them, whether through direct
imputation, joint responsibility or complicity, and regardless of the
lawfulness of such acts or omissions under national [Ehus, States
are responsible not only for territorial and extraterritorial violations
committed by their own officials, or by contractors and other&tate
actors under their instruction and control, but also for knowingly
aiding, assisting, directingcontrolling or coercing other States in
committing internationally wrongful actsin particular, States
knowingly providing instructions, directions, equipment, training,
personnel, financial assistance or intelligence information in support
of unlawful migration deterrence or prevention operations conducted
by third States incur legal responsibility for these violatiofiis also
applies if such operations are conducted by-State actors under
their instructions and control(internal citations omitted our
emphasis).

260. Theext ent of EU Member Siwithkkaly playingahe moso | ove
prominent rolé hasbeen conclusively documented in a report publigivedi7 June 2020,
by a group ofNGOs active in SAR operations in the Central Medanean. The key
findings of this report include that 1) AE!
from the air and guide the salled Libyan Coast Guarth the locations of escaping
boats; 06 and 2) AAeri al surveillance has | €

and their return?®®@o0 the Libyan war zone. 0

264 Report of the Special Rapporteur on torture and other cruel, inhuman or degrading treatment or piinishmen
23 November 2018)/HRC/37/50at § 56 https://documentdds
ny.un.org/doc/lUNDOC/GEN/G18/347/27/PDF/G1834727.pdf?OpenElement

265 Alarm Phone, Borderlin&€urope Mediterranea SeaWatch,Remote control: the EWibya collaboration in
massinterceptions of migras in the Central Mediterranea7 June 202(https://eulibya.info/.
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e. Conclusion t he Commi ttee should open an in

the Central Mediterranean

261. Thequestion of whether a state exerciegiraterritorial jurisdiction over individuals
or over the terrdry in which they are locatedhust be assessed through a-fetsitive
analysisof the nature and degree of control and authority exercised by theSiate.
controli s particularly manifest when the auth

international legal obligations.

262. We conclude that Italy is exercising jurisdiction farposes of the CAT by havirde
facto effective control over refugees and migrants in the Central Mediterranean and
therefore comes within the Committeeds i ng:

reasons:

a) ltaly re-created the LCG as part of ggategy to outsourqaull-backs of refugeeasnd
migrantsin the Central Mediterranean:

1 After the fall of theGaddafiregime Libya did not have anyorder management
infrastructurecapable of conductinGAR operationsthe LCG needed to be-re

createdwith Italian resourceseeFactsSections Al G.

1 After the Hirsi judgment,ltaly could not use its own naval assetgdtule
refugees and migrants to Libya without openly violating internationaldasv
FactsSections Al B.

b) The LCGdoes not havehe capacity to perate autonomously in itsvn SAR areabut
relies completelyon Italy i directly and through EU actofis who maintains full

functional and effective control ovetl its missions.

1 | t a lundiags eqdipmerand trainingseeFactsSectionsA i G.

T I'talyds personnel a n d seeFqaisbeptioresBhit st at
E, G

T I'talyds coor di n a seekacisSextiondSIARS. oper at i o
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c) Pull-backs of migrants are carried out under the frameworkaaf international
agreement between Italy and Libwich stipulatesas one of its main goathatthe

partiesshall collaboratén thefi c o mb a ti tl il e@ ad f. mi gr ati ono

1 Italyi Libya MoU: seeFactsSectionK.

C. Ot her Bases of | undellgtérrmatiomdelawp onsi bi | ity

a. Breach of positive obligations to prevent torture

263. In the alternative, it can be established that torture is being practmskt Italian
jurisdiction through the doctrine of positive obligationsder which States are under a
due diligence obligation to do what they can to prevent human rights violationsdrg ot

in areas where they exerciséluence?®®

264. Through its assistance to tHeCG in the interception of migrants, the Italian
government ha taken steps within its own territory that not only neglect its positive
obligatiorsto prevent human rights violations, but provpieactivelymaterial assistance

towards them.

265. Under the Convention against Torture, States parties have extensive positive and
procedural obligation® take measures that prevent or minimize breaches of theCAT.
As we saw above, Article 2(Bnshrines a comprehensigaty to take positive steps to
eradicate the practice of torturen its jurisdiction i ncluding through
admi ni strative, judici al ofthe CAbparticalarizetheses ur e s
duties. In the paragraphs belome discuss the approach to positive obligagi taken by
the ECtHR.

266 See Anna LiguoriMigration Law and the Externalization of Border Controls, European State
ResponsibilityRoutledge 201,9n particular§4.2 t al yés responsibility for viola
267 SeeSeeking Remedies for Torture Victims, OMCT Handbook Series,\26/14, section 4.7, Positive Duties

under CAT.
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266. Inparticular,bhe aut hority for establishing Italy
several ECtHR cases. In the casdasfcu and Others v. Moldova and Rus@gplication
no.48787/99, the court considered the notion of positive obligations with respect to both
Mol dovads and Russiads juri sdi cmedtbahevenWi t h
in the absence of effective control over the Transdniestrian region, Moldova still had a
positive obligation under Article 1 of the Convention to take diplomatic, economic,
judicial or other measures within its power and in accordance w#hnational law to

secure to the applicantds rights guarantee

267. In respect of Russia, the court considered the historical, financial, economic and
military ties between Russia and the Transdniestrian region and found that tha was
continuous and uninterrupted link ofe s p o n svhidh wasipasiively determinative
of Russiads territorial jurisdiction over
sovereign territoryThis principle reiterated in the cases Bfanoilescu and Dubrescu v.
Romania and Russi@Application No 60861/00) andreska v. Albania and Italy
(Application No. 26937/04).

268. These cases support a conclusion that the duty to take preventive or other positive action
in respect of extraterritorialdman rights violations originates first and foremost from the
influence a state exercises in a particular situation, i.e. the power to prevent human rights
v i ol a evenanrtte absdnce of effective control of a territory outside its borders
thatthe ECtHR is receptive to claims relating to positive obligations in an extraterritorial

setting.

269. In the case oNasr and Ghali v. ItalfApplication no. 44883/09), the court examined
the positive obligation of Italy in respect of an allegation of viotatf Article 3 ECHR.

270. It wasdeterminedhat Italy had a positive obligation to take reasonable measures to
prevent individuals from being subjected to torture or inhuman or degrading treatment,
even when administered Ipyivateindividuals, and that arbach of this obligation could
arise when ltaly had failed to take reasonable measures to prevent the materialization of a
risk of ill-treatment of which they were or should have been aware. At Paragraph 283, it

was stated:

§283. Combi n®e avec | darticle 3, | 6obl
Convention impose aux Hautes Parties contractantes de garantir a
toute personne relevant de leur juridiction les droits et libertés
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consacrés par la Convention leur commande de prendrendssres
propres a empécher que lesdites personnes ne soient soumises a des
tortures ou a des traitements inhumains ou dégradants, méme
administrés par des patrticuliers (Z et autres c. RoyaumigGC], no

29392/95 8§ 73, CEDH 200V ) . La responsabilit® de | 6
se trouver engag®e | orsque | es autorit
rai sonnables pour emp°cher | a mat®ri ald]

traitemernt dont elles avaient ou auraient dd avoir connaissance
(Mahmut Kaya c. Turquie, nB2535/93 § 115, CEDH 2000Il; El
Masri, précité, § 198; Al Nashiri, précitg,509)2®

271. From the ECtHR cases it is possible to conclude that aéStabsitive obligations in
respect of torture are breached where (a)
territory, but the State exercises influence adiicantinuous and unterrupted link of
r e s p o n sandyh) theretisyan awareness of the risk of individuals suffering torture or
ill -treatment by State or neBtate actorsand (c) the State fails to take reasonable measures

to prevent that risk from materializing.

272. Based on these principles, there are clear indications that Italy is in breach of its positive
obligations with respect to migrants being intercepted while crossing the Mediterranean.
First in respect of (ajvhether Italy exercises influence oii@ntinwus and uninterrupted
link of responsibility in respect of migrants crossing the Mediterranean, Italy has had
continuous influence over the Libyan treatmentedfigees andigrants for, at least, two

decades, includinthe following

i. A number of bilatersagreements were signed between Libya and Italy in order
to reduce irregular migration across the Medanean between 2000 and 2017:

seeFactsSections Al E.

ii. In 2003 ltaly helped finance the construction of a camp for irregular migrants.

Technical equment and training was provided by Italy to assist with control at

268Unofficial English translationg 283. Combined with Article 3, the obligation which Article 1 of the Convention
imposes on Member States is to guarantee to everyone within their jurisdiction the rights and freedoms enshrined
in the Convention, instructing them to take appropriate messto prevent such persons from being subjected

to torture or inhuman or degrading treatment, even when administered by individuals (Z and others v. the United
Kingdom [GC], no. 29392/95, § 73, ECHR 200V). State responsibility can therefore be engagbén the
authorities have not taken reasonable measures to prevent the materialization of a risteafriient of which

they were or should have been aware (Mahmut Kaya v. Turkey, no. 22535 /93, § 115, ECHIR; EI0Qasri,

cited above, § 198; Allashiri, cited above, § 509).
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the Libyan bordersTechnical meetings were held, in Rome and Tripoli, to

better define syport offered by ltaly to LibyaseeFactsSections Al D.

iii. In 2007, for the first time, Italiaboats patrolled Libyan territorial waters to
reduce irregular migration. Joint Libya and Italy maritime patrols were created.
Italy provided ships to Libya. Informal negotiations between security experts

and officials followed: seeFactsSections Al D.

iv. The Friendship Treaty, a bilateral agreement signed in 2008 and entered into
force in 2009, established further Itakkibyan joint patro$, including a
coordination unitin 2010, a new technical and operagilprotocol was signed:

seeFactsSections Al D.

v. In 2011, a MoU was signed between ltaly and the -teéel National
Transitional Counci l of Li bya, whi ch
technical toolsand information sharing, and proposes the construction of a
detention centre, for contlimg the border and irregular migratioseeFacts
Sections Al D.

vi. In 2017, a MoU was signed between Italy and the Libyan Government of
National Accord, in which the former agreed to provide the latter training and
equipment, while also investing to hetpprove borde security and combat

smuggling seeFactsSectiors E andK.

273. Secondly, in respect of (bwhether there is an awareness of the riskebigees and
migrants being intercepted while crossing the Mediterranean suffering tortulle or

treatment:

a. As set out above, the evidence tredtigees andhigrants risk suffering torture
or ill-treatment upon return to Libya is overwhelming &ad been extensively

documentedseeFactsSection I.

b. Inthe case ofirsi Jama and Others v. Italydecided in 2012, Italy was found

to bein breach ofArticle 3 ECHR on account of having forcibly returned
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migrants migrans to Libya to face a risk of torture and othertilbatmentsee
Facts SectiomB.

c. In addition to the torture of migrantikaly is aware thatunding provided to
detention centres is used for illicit activities such as extortion, forced labour,
selling migrantsto traffickers andarmed groups using migrantsr forced

labour. seeFacts Section UK, and Law Section B(i).

274. Finally, in respect of (c), whether Italy has failed to take reasonable measures to prevent

the harm from materializing:

a. The Italian government invited an infamous human trafficker (AliRladdman
al-Milad) to take part in negotiations for, and meetinggh@implementation
of, the MoU. The Italian government has taken no steps to prevent his exercise
of power in its implementatiorseeFacts Section F.

b. The Italian government renewed theWwith Libya in February 2020 without
any alteration or amendmerdespite international pressure to make such a

renewal conditional onompliance with human rights laseeFacts Section K.

c. Funding and support from the ltalian government has not improved the

conditions in Libyan detention centregeFacts Section J.

d. The Italian government has criminalised and disrupted independent search and
rescue operations, and refused to permit migrants to disenmdeelacts
Section H.

e. The ltalian government has actively contributed to the continuation of the
harm) seeFactsSection K.

275. In conclusion, although the torture suffered by migrants intercepted byCBeand
forcibly returnedto Libya takes places outsidéalian sovereign space, it may be
considered as a practice tafiplace within Italian jurisdictiomased on the doctrine of
positive obligations because the torture occurs in an area where Italy has influence or a

ficontinuous and uninterrupted link of responsibditihere is awareness of the risk that
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the migrants will suffer torture or othertleatmentand Italy has failed to take reasonable

steps to prevent the risk from maddizing.2%°

b. Breach of principles of international law on state responsibility for internationally

wrongful acts

i. Articles40 & 41 ASR

276. The issue ofesponsibilitywithin the context of the Italian role in thmill-backsof
migrants crossing th€entralMediterranean may also be evaluated through consideration
of Draft Articles on Responsibility ,of Sta
which seek to cofly and develop the basic rules of international law concerning the

responsibility of States for internationally wrongful acts.

277. In this section the relevance of Articles 40 andsidonsideredand the relevance of

Article 16 is discussed further below.

278. Articles 40 & 41 state:

Article 40. Application of this chapter

1. This chapter applies to the international responsibility which is
entailed by a serious breach by a State of an obligation arising under

a peremptory norm of general international law.

2. A breach of such an obligation is serious if it involves a gross or

systematic failure by the responsible State to fulfil the obligation.

Article 41. Particular consequences of a serious breach of an obligation

under this chapter

269 According to Liguorisupra al |l jurisdictional doubts fican be over
obligations, because on that basis Italy is responsible for violation of its own obligation of prevention,
irrespetive of the conduct of another State (or¥®n at e ) . suprdatgddor i ,
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1. States shall coopate to bring to an end through lawful means any
serious breach within the meaning of Article 40.

2. No State shall recognize as lawful a situation created by a serious
breach within the meaning of Article 40, nor render aid or assistance
in maintaining thasituation.

3. This article is without prejudice to the other consequences referred
to in this Part and to such further consequences that a breach to which

this chapter applies may entail under international law

279. Taken together, ASR Atrticles 40 and 4afiom an obligation upon States to use lawful
means to cooperate to bring to an e abstain from rendering aid or assistancartp
gross or systematic failure of another state, relating to a peremptory norm of general

international law.

280. It is uncorroversial that the prohibition of torture is a peremptory norm of general
international law and, as set out above, clear that migrants intercepted while crossing the
Mediterranean and forced to return to Libya face being subjected to torture or other ill

tfreatment.

281. It was stated byhe UN Special Rapporteur oBxtrajudicial, summary or arbitrary
executionsthat ASR Articles 40 and 41 may be triggered in respect of the treatment of
migrants and that the obligation upon other States to cooperate to bring such treatment to

end, and abstain from rendering aid or assistamgoeld arise in this specific context.

282. In her reporto the United Nationghroughthe SecretariGeneralertitied AUnlawful
death of refugees amdigrant®, she stated thdito avoid mass migration across their
borders, some States are relying on the policy of extraterritoriality to stop migrants before

they reach their territory or come within their jurisdiction or contfél

283. Inrelation to this practice of relying on a policy of extraterritoriabtyestated that this

may trigger a breach of Articles 40 and 40 ASR:

210 gpecial Rapporteur of the Human Rights Council on extrajudicial, summary or arbitrary executions Agnes
Call amard, #AUnl awful death of refugees and migrantso,
71/198;https://reliefweb.int/sites/reliefweb.int/files/resources/N1725806.pdf
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40. In some situations, disregard for the human rights of migrants may
trigger concerns under articles 48nd 41 of the draft articles on
responsibility of States for internationally wrongful acts: there is a

Agross and systematic failuredo by the
obligation to protect |ife, and as a r
bringanemd t hr ough | awful meanso to this bre
systemic failure of human rights, ot her
assistance I n mai Giteathesituatignirntshneet si tuati o

of these transit States and countries of origin, whemigrants or
refugees are subject to systemic abuse, it seems appropriate to call for
destination States to stop providing funding and equipment for
migration control (our emphasis)’*

284. The gross violation of human rights committed in Libya maybalified as crimes
against humanity as envisaged by the Prosecutor of the International Criminal Court, who
clarified on a number of occasions that the ongoing investigations relating to Libya
(following a referral by the UN Security Council) also concerae er i ous and wi d
crimes against migrants &%®Thiewviewtsshargdbytioe t r an
OHCHR and the UNSMIL in the reports detailing the extent of abuse suffered by migrants

transiting through Libya, as set out in the facts abov

285. If it is accepted that the treatment of migrants transiting through Libya amounts to a
fiserious breadgywithin the meaning of ASR Atrticle 40, then the obligation arises for Italy
to cooperate in bringing the situation to an end and abstain from rendering aid or assistance
to the Libyan authorities, as per ASR Atrticle 41.

286. It is notable that Article 41 doe®t mention either knowledge or intention of the State
carrying the obligation, and it is therefore irrelevant whether or not the ltalian
government &s stated purpose is to allevi
Mediterraneanor something entirelydifferent The question of whether the Italian
government is aiding or assisting the Libyan authorities in maintaining the serious breach

is one that must be answered through an objective assessment of the facts.

21 Report ofSpecial Rapporteur of the Human Rights Council on extrajudicial, summary or arbitrary

executionssuprg § 40.

212 See Statement to the United Nations Security Council on the Situation in Libya, pursuant to UNSCR 1970

(2011) of 2 November 2018, parai1%; of 8 May 2018, para.226; of 8 November 2017, para. 31; of 9 May

2017, para. 44, avable atwww.icc-cpi.int See also Mann, Itamar, Morehoa x , Vi ol et a, Shatz, C
to I nvestigate European Agents for Crimes against Miog
Law: Talk! , 29 March 218, available atttps://www.ejiltalk.org/timeto-investigateeuropearagentsfor-
crimesagainstmigrantsin-libya/
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287. On this basis, it is clear that Italyirs breach of its obligations under ASR Article 40

and 41 for the following reasons:

a. The abuse of mi grants transiting thro
peremptory norm of general international ldvecauseit breachesthe
prohibition of tortureseeFacts Section |.

b. Italy has failed to cooperate in preventing the serious breach by omitting to:

I. Ensure that adequate safeguards are in place to prevent migrants from
being exposed to a risk of torture or other ill treatment upon their return

to Libya

ii. Ensure that the detention centres in Libya in which migrants are being

detained are closed as a{oandition to the implementation of the MoU

iii. Ensure that migrants are assessed for eligibilitydéwgee protection

prior to their interception and forceeturn to Libya

iv. Ensure that child migrants departing from Libya are recognised and
afforded the specific protection that they require prior to their
interception and forced return to Libya

v. Ensure that migrants with specific physical and mental health meeds
recognised and afforded the specific protection that they require prior to

their interception and forced return to Libya
SeeFacts Sectiaml, J and K for above points.
c. Italy has provided aid and assistance in the commission of the serious breach by

i. Providing financial support to theCG to intercept migrants departing

from Libya

il. Providing logistical and technological support to LG to facilitate

the interceptions

ii. Providing equipment to theCG to facilitate the interceptions
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iv. Criminalising indepndent search and rescue operations that seek to

ensure rescue and disembarkation in a safe place.

v. Providing financial support and training to the DCIM for the purpose of
detaining refugees and migramtsformal and informal centres where

they are knowro be tortured.

SeeFacts SectiosE, G, H,J and K for above points.

288. In considering whether the abuses suffered by migrants being intercepted arlg forcib
returned to Libyacan be considered to be within jhesdictionof Italy for the purpose of
Article 20 CAT, it is relevant thatalthough the offences take place outside the
geographical boundaries of Italy, Italy would nonetheless be accountable for the abuses
through its breach of Artice40 & 41 of ASR dueo the rendering of aid and assistance

to a serious breach afperemptory norm of general international law.

289. Again, the worditerritoryo in the context of Article 20 CATs a jurisdictional term
which cannot be construed narrowly and in a vacuum of widaciples of international
human rights law, but should reflect the principles within the ASR, that oblige states to
take responsibility for human rights breaches even beyond their geographical boundaries.

ii. Article 16 ASR, complicity in torture 23

290. Apart from ASR Articles 40 & 41, the question of whether the torture of migrants
intercepted by theCG and returned to Libya can be considettezlresponsibility of Italy
can be evaluated by reference to ASR Article 16, which states:

Article 16. Aid or assistance in the commission of an
internationally wrongful act

A State which aids or assists another State in the commission of an
internationally wrongful act by the latter is internationally responsible
for doing so if:

(@) that State does so wikmowledge of the circumstances of
the internationally wrongful act; and

23 For a helpful discussion comparing approaches based on positive obligations versus responsibility on account
of complicity, see Liguori, supra at pp. P88.
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(b)  the act would be internationally wrongful if committed by
that State.

291. Inthe Bosnian Genocide case, the ICJ held that responsibility for aid or assistance under
Article 16 ASR isa rule of customary international 1&##.Specifically in the context of

the externalization of border control.

292. The UN Special Rapporteur on Torture and Other Cruel, Inhuman and Degrading
Treat ment or Puni debtinetiom Statds @ notseimeentehdir ovin at A
international obligations by externalizing or delegating their migration control practices to
other States or ne8tate actors beyond their jurisdictional control; ratary, instigation,
support or participation on their part may give rise to complicity in or joint
responsibility for unlawful pullback operations and the resulting human rights
violations, including torture and ill -treatment. %%

293. Itis possible to consider ASR Article 16 through its four relevant components, (a) that
a State provideBaid ora s s i s (b)anrthe eommission of afinternationally wrongful
ac (c) that the aid or assistance is givevith knowledge of the circunasnces of the
internationally wrongful act ,and (d) the act would be internationally wrongful if

committed by that state.

294. In relation to (a)that a state provideBaid or assistance the International Law
Commission has not specifically defined whatasmsiderediaid and assistangebut has
clarified that Athere is no requirement th
to the performance of the internationally wrongful act; it is sufficient if it contributed

significan®ly to the acto.

295. lItaly hasat the very leaghade significant contributiotso | t a |. Wibhgegadrds e a ¢ h
to pull-backs, an active involvement of th€G in intercepting and takingefugees and
migrants back to Libya would have been extremely unlikely without@alypport, since

“AApplication of the Convention on the (Bosn@anti on ani
Herzegovina v. Serbia and Montenegro)o, Judgment, I CJ
para. 420.

275 Report of the Special Rapporteur on torture and other cruel, inhuman or degrading treatment or piinishmen
23 November 208, A/HRC/37/50at § 57 https://documentslds
ny.un.org/doc/UNDOC/GEN/G18/347/27/PDF/G1834727.pdf?OpenElement

28page 66 Para 5 of ASR.
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Libya had neither the means nor the will to do so without the logistid financial aid

provided by lItaly.

296. In relation to (b)that there is commission of @mternationally wrongful act it is
uncontroversial that the forced return refugees andnigrants to Libya upon being
intercepted in the Mediterranean is an internationally wrongful act as it exposes them to a

real risk of torture or ill treatment in Libya.

297. In Hirsi, the ECtHR considered tHercible return of migrants to Libya ossing the

Mediterranearo be a breach of Article 3 BHR.

298. In relation to (c), that the State provides the aid or assistance with knowledge of the

circumstances of the internationally wrongful act, the ILC Commentary concerning mental

state,providesthata St ate i s not responsi bl e wunl ess
occurrence of the wr oipadgrapgh (bkobArtitie 30¢2)wnftheHo we v
Statute to the International Cr i mi(b)anl Cour

relaion to a consequence, that person means to cause that consequence or is aware that it

wi | | occur in the ordinary course of event

299. This provision illustrates an oblique form of intent, where a person does not have the
desire or will to bring about the ssequences, but is aware that those consequences will

be the almost inevitable outcome of his or her acts or omissions.

300. Agai n, I'taly i s we l | awar e of t he cirec
internationally wrongful given the extensive evidence ftbedXOCHCR and UNSMIL that
have clearly demonstrated the risks for migraasswell aghe fact that Italy had already
been condemned for the same violation by th&HEROn theHirsi case.

301. Finally, the requirement of (d) is that the act would be internalip wrongful if
committed by that Stat@his is a reflection of theacta tertii principle that no state is
bound by the obligations of another statearids third stateg!” It is clear that the abuse
suffered by intercepted migrants that are returned to Libya would be internationally
wrongful if committed by Italy. Torture is prohibited both by a rule of customary
international law and by treaties ratified by Italy and Liljiyder alia the CAT and the
ICCCPR)and ltaly is signatory to the ECHR.

2""\iennaConventio on the Law of Treaties, arts. 34135, May 2
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302. | n conclusion, all four elements of the <c
aid and assistance to Libya in the interception of migrants and their forced return to Libya
are met. Again, while the abuse takes pl a
space, through the application of ASR Article 16 there are clear indications that the abuse

comes within the purview of Italian jurisdiction for the purpose of Ar2fl€l) of CAT.

D. Defence Without Merit: ltaly’s replies to the UN Spe
Working Groups

303. The role of Italy in the systematic torture of intercepted migrants departing from Libya
has been criticised by several different United Nations SpReiagporteursand Working
Groups on several occasionsheT Italian government has provided responsesaset

criticisms. They include:
a. Correspodence from Special Rapporteurs2ofFebruary 2017

From: The Working Group on Arbitrary Detention; Working Group on
Enforced or Involuntary Disappearances; Special Rapporteur on the human
rights of migrants;Special Rapporteur on contemporary forms of slavery,
including its causes and consequene@sl Special Rapporteur on torture and
other cruel, inhuman or degrading treatment or punishmersgyant to Human

Rights Council.

Concerning: Negotiations betwethre Italian government and the Libyan GNA
on the Memorandum of Understanding and the human rights impact on

migrants®’8

Date of response from Italian government: 21 February?2917

b. Correspondence from SpecRapporteuref 28 November 2017

278 hitps://spcommreports.ohchr.org/TMResultsBase/DownLoadPublicCommunicationFile?gld=22975
279 hitps://spcommreports.ohchr.org/TMResultsBase/DownLoadFile?gld=33391
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From: Working Group of Experts on People of African Descent; Special
Rapporteur on the sale and sexual exploitation of children, including child
prostitution, child pornography and other child sexual abuse material; Special
Rapporteur on minority issues; Indepent Expert on human rights and
international solidarity; Special Rapporteur on the human rights of migrants;
Special Rapporteur on contemporary forms of racism, racial discrimination,
xenophobia and related intolerance; Special Rapporteur on contemiponasy

of slavery, including its causes and consequences; Special Rapporteur on
trafficking in persons, especially women and chil¢eamd Special Rapporteur

on violence against women, its causes and consequences

Concerning: Completion and implementatiof the Memorandum of

Understanding and the human rights impact on migédhts

Date of response from Italian government: 7 February 2618

c. Correspondence from Special Rapporteafrs5 May 2019

From: Special Rapporteur on the situation of human riglgfenders;
Independent Expert on human rights and international solidarity; Special
Rapporteur on the human rights of migrants; Special Rapporteur on
contemporary forms of racism, racial discrimination, xenophobia and related
intolerance; Special Rapportewn torture and other cruel, inhuman or
degrading treatment or punishment; and Special Rapporteur on trafficking in

persons, especially women and children

Concerning: The Italian Directive for the unified coordination of surveillance
activities of maritme borders and fight against illegal immigration and its
human rights impact on migrants and search and rescue operations in the

Mediterraneart®?
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CSDM submission under Article 20
of the UN Convention against Torture

Date of response from Italian government: 4 June 2919

304. There is a clear pattern within the responsethese criticisms in which the Italian
government defends its role. In summaltaly contends that, contrary to providing
assistance to the systematic torture of intercepted migrants, the purpose and effect of its
involvement is to benefit the migrarttansitingthrough Libya. This defence is without

merit for the reasons set out below.

305. There are a range of specific points made by the Italian authority in response to the
communications made by the various Special Rapporteurs. The Italian government
suggsts that the collaboration with the Libyan authority is carried out with the intention
of fighting against human trafficking networks, and that through ensuring that migrant
vessels are intercepted by the Libyan authorities, such networks are beingedisrupt

306. However, the evidencerdm the OHCHR and UNSMlILas well as the research
conducted by various NGOs concerned with international human rights, is that human
trafficking is rife and that the Italian collaboration with the Libyan authorities has not

diminished the prevalence ofigtactivity.

307. On the contrary, saset ouin the factual sectioabove(seeFacts Section F}there is
evidence thahuman trafficking networks have infiltrated the Libyan authorgiedtake
payment from migrants to brikéCG andDCIM officials to ensure their passage over the

Mediterranean.

308. Oneillustrativeaccount concerned an individual migrant who paid a trafficking agent
to be released from a detention centre and to be ensured permission to voyage across the
Mediterraneanonly to beinterceptedat seaby the same persamho was actually ®CIM
official.

309. This account is consistent with wider research indicating a complete lack of
transparency relating to trafficking networksd the fact that the Libyan authorities,

including the LCG and the DClIMre infiltrated by traffickers and other criminal gangs.

283 hitps://spcommreports.ohchr.org/TMResultsBase/DownLoadFile?gld=34729
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310. Indeed, as set out the Facts Sectiat, there is clear evidence that a notorious human
trafficking agent was present in direct discussions with the Italian government concerning
the MoU and has since profited from the distribution of funds. The suggestion made by
the Italian authority that thettaboration weakens human trafficking networks is therefore

unsustainable.

311. Another point made by the Italian government is ihéiya will never become a stable
country until it isable to effectively control its borders in line with the most advanced
standard&®* and that the MoU provides such assistance to the Libyan authorities to
achieve this goal.

312. It is well established that Libya is notfaafe country for the purpose of th&951
Refugee Convention and that migrants are at a real risk of taridrether human rights
abuses. The contention that migrants should be intercepted and returned to Libya while
attempting to leaviefor the benefit of assistingiLb y a i n bstablocountnyg a i
supposegositsthe overall stability of Libyaasa greate priority than the fundamental
rights of the migrants.

313. This is an unsustainable rationale, firstly because the stability of Libya cannot be
achieved at the cost of the fundamental rights of individuals transiting through and
departing the countryand seondly becauseas member states of théA\T, neither Italy
nor Libya are permitted to justifgubjecting migrants tdorture on the grounds of
achieving politicalaims We recall that Article 2(2) of the CATlarifies that the
prohibition of tortureis|a b s o | ut e[n]aexakptidnd& aeircums$tance whatsoever,
whether a state of war or a threat of war, internal political instability or any other public

emergencyiay be invoked as a justification of torture 0

314. In response to the SpecRhpporteur§concerns regarding the negative outcomes of
the MoU on the human rights of migrants, the Italian authorities rely on the wording of the
MoU itself and réerence Article 5 which stateSTheParties pledge to interpret and apply
this Memorandum with due ragd for the international obligations and agreements on

human rights to which both countries are pafty

284page 4 of 7 February 2018 document.
285 page 5 of 7 February 2018 document
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315. Although the MoU states that it requires both parties to apply international obligations
on human rights, it is clear that the Libyan authorities are consistently in breach of such
obligations. The range of breaches of such obligations, as skt thetFacts Section I,
includetorture, rapearbitrary detention, forced labour, sale to traffickers exirtion

rackets.

316. The MoU contains no consequence for breach of such obligations, meaning there is no

mechanism for enforcemeoithuman rights obligatiawithin the MoU. Despite evidence

of such breaches, the Italian authorities renewed the MoU in February 2020, demonstrating

that the requirement to have regard to international obligations on human rights is
considered by the Italian authorities discrdionary. In any event, the human rights
violations at issue posed no obstaethe Italian authorit e wilbhgness to continue

providing support and assistartod.ibya.

317. The ltalian correspondence in response to the Special Rappoctrsrns alsmakes

reference to the aid and assistance its officials have provided to the UNHCR in accessing

28 out of the 29 detention centres for migrants throughout Libya, which resulted in over
1000 vulnerable people being identified that could apply for intemaltiorotection and

beresettled to other countrié®

318. Although theassistancegrovided to migrants through the UNHCR is valuable, the
continued operation of 29 detention centrekibya contributes to the fundamental rights
violations for thousands of migrants transiting throtlghcountrywho have not received
international protectionl t al ytérsi baudn ons to the UNHCR

flagrant breaches of human rightdLiibya.

319. Inaletter addressed to the Minister of Foreign Affairs of Italy, Luigi Di Maio, published
on 13 February 2020, the Council & u r o (CeE) Gommissioner for Human Rights
urged the Italian government to introduce human rights safeguardsvtetherandum of
Understanding between Italy and Libya, statifi@iventhe safety situation in conflict
torn Libya at present and the great amount of evidence pointing to serious human rights

violations faced by migrants and asylum seekers returned tloateoh your government

28 page 5 of 7 February 2018 document
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to suspend the eoperation activities in place with the Libyan Coast Guard that impact,

directly or indirectly, on the return of persons intercepted at sea to.Li8ya

320. Despite this request from ti&E Commissioner to suspd co-operation, the Italian
government nonetheless renewed its implementation of the MoU without additional
conditions to guantee the protection of migradtights, or to enforce the closure of the

detention camps.

321. The Italian government states that ohés purposes in agreeing and implementing the
MoU is to give effect to its obligation to impoB&effective, proportionate and dissuasive
sanctions for unauthorized crossings of external borders as part of its responsibilities as a
member of the Schengeborder area under Article 5 of the Schengen Borders Code
Regulations (Regulation (EU) 2016/298j.

322. However, given the abundance of evidence that Libya isanetfie country, it is
apparent that the Italiacpoperationn ensuring migrants are returntem Libya is not a
fiproportionaté means of effective border control. This is especially the case aft€othe
Commissioner of Human Rigliteecentrequest for collaboration to be suspended in light
of these human rights vi olofhl® Febroasy 208ih t h e
which it called for the international community, including the European Un@find

alternative disembarkation mectisms for migrants fleeing from Libya

323. It should also be noted that the Schengen Borders Code Regulations (Regulation (EU)
2016/299 also confers on states the responsibility to ensure that human dignity is
safeguarded in the implementation of border m@n#As such, although Italy carries a
responsibility to have effective immigration control, the implementation of the MoU with

Libya is aneithera proportionate nor legateans of fulfilling this duty

®’Eur opean Council Commi ssionerés |l etter to Luigi di
https://rm.coe.int/letteto-mr-luigi-di-maio-ministerof-foreign-affairsandinternation/16809c8262

288 page 3 of the 4 June 2019 document.
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324. Finally, throughout the responses to the Specad@®rteurs, the Italian government
consistently states that the protection of life is its main objective and that its initiatives

have contributed to a reduction of deaths at¥ea.

325. The suggestion that the primary concern of the Italian governmenpistert life is
plainly at odds with the criminalisation and disruption of independent search and rescue

operations, as set out in the Fa@&sction H.

326. | n contrast to I|talyds previous Mare Nost
have the savingf lives as its primary objectivéndeed, it is clear from the MoU that the
main concern is to prevent people from crossing for the purpose of border control. In any
event, the result of the interceptions made bylU@6& is that migrants are returned to
Libya to face a risk of torture and othertibatmentand the breach of these fundamental

rights is nota sustainableéesponséo the problem of deattst sea.

327. In conclusion, the MoU between Italy and Libya and the Italian role in aiding and
assisting e LCG, has been consistently condemned by a wide range of United Nations

Special Rapporteurs concerned with human rights.

328. In consideringthe presentequest to initiate an inquiry under the Article 20 CAT
procedure, waskthe Committee take note of the Special Rapporfexmsmunications
with Italy andi n par t i c u lredusal to adeégeately eespond to Ghe criticisms

levelled against it witlespect to the human rightsrefugees andigrants.

CONCLUSION

329. In our submission wehave arguel t h at |l tal yds st coativegy of
migrationcontrot o t he Li byan Coast Guard (LCG) br e
the CAT.

330. We havedemonstratét h a t by pulling back migrants,
behal f . Specifically, it I s operating due

2% page 3 of the 4 June 2019 document
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support which includes funds, ships, training, and command and control structures. Real

time naval anderial surveillance in the Central Mediterranean is provided by Italy directly

and through EU programmes which Italy plays a primary roléCooperation between

Italy and Libya is governed byMoU signed in 201°And renewed without modification
in2020whose stated purpose is to fistem ill ega
resources to Athe Libyan institutions in ¢

such as the Acoast guardo (MoU Article 1).

331. Without these resources, the LCG wabulot be able or willing to intercept migrant
boats, or even to locate them in its own SAR zone. By means of this cooperation, Italy has
entirely externalized its border control to Libya. This has led to the interception and forced
return of an estimated056 0 0 O p e rbgan detentibnocenttes where they are
systematically tortured.

332. The shift-bdgcglow viigpluwsihng | talyds own navy &
illegal by the ECtHR in theHirsi Jamaajudgmenti t o Ffpawlkls 0, wher e
outsourceghe very same actiwitto the Libyans, constitutes a blatattempt to avoid

accountability under human rights law

333. However, as we demonstrdte n our submission, I'talyds i
so comprehensive, that Italy has itself become respdng f or t he LCGO6s ¢
applicable principles of international |l aw
ofLi byads interdicti on dpfadocontraliovarenigramtsirethey i s
Central Mediterranean and its actions therefore come within the jurisdictional $¢bpe o

CAT to which Italy is a party.

334. The Committee is charged with supervising state compliance withAfeiri€luding
by opening a formahquiry procedure under Article 20 concerning situations which reveal

a systematic practice of torture

335. In light of the information submitted, we urge the Committee to start an investigation
that will establish the facts and the Iegasponsibilitiesof Italy, andrecommend the
immediate cessation of all collaboration with Libyan migration authorities implicated in

abuses of refugees and migrants.
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